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GLADSTONE’S SUCCESSOR IN THE HOUSE OF COMMONS. 


By LAWRENCE IRWELL. 


IR WILLIAM HARCOURT, the new 
leader of the Liberals in the British 
House of Commons, is a man who has made 
S position entirely by his own exertions. 
Indeed, had he relied upon family influence, 
he would have been found among the 
Conservatives, his ancestors having, from 
time immemorial, been supporters of that 
party. 

Sir William was born in 1827, the second 
son of the Rev. William Vernon Harcourt 
of Nuneham, Oxfordshire, and was educated 
at Trinity College, Cambridge, where he 
graduated with high honors in 1851. 
About three years later he was called to the 
Bar, but some years elapsed before he made 
any great progress in his legal career. 
During his leisure he wrote for the “ Satur- 
day Review” and the “ Times,” over the 
signature of ‘“ Historicus,” and these con- 
tributions brought him considerable distinc- 
tion as a writer upon international legal 
questions; they have since been published 
in book form. 

* Mr. Harcourt, as he then was, devoted his 
attention to parliamentary practice, which 
means that he pleaded before parliamentary 
committees upon railway and other so-called 
“private” bills, which require a special 
act of the legislature and are investigated 
by a joint committee of both Lords and 
Commons. The nature of this class of 
practice debars barristers from membership 
of the House of Commons, and when, in 
1866, Mr. Harcourt was made a Queen’s 


| 
| 





Counsel, he retired from active work at the 
Bar. 

In 1868 “ Historicus” was elected member 
of parliament for the city of Oxford; in the 
following year his own University, Cam- 
bridge, appointed him professor of inter- 
national law; and in 1873 he became Soli- 
citor-General in Mr. Gladstone’s government, 
the honor of knighthood being at the same 
time conferred upon him. 

When the Liberal party was returned to 
power in 1880, Sir William was nominated 
Home Secretary, and, upon accepting the 
appointment, the representation of Oxford 
became vacant. An election then took place 
— it was only a few weeks after the general 
election — and, to the astonishment of every- 
body, the Home Secretary received 54 votes 
less than the opponent (Mr. Hall) whom he 
had defeated quite easily during the previous 
month. An enquiry showed that the city 
of Oxford was a very corrupt constituency, 
and it was disfranchised from 1881 to 1885 ; 
Sir William Harcourt was provided with a 
seat by Mr. Plimsoll, ‘the sailor’s friend,” 
who kindly retired from the representation 
of Derby. 

It will be remembered that from 1881 to 
1883 the present Premier, Lord, Rosebery, 


|, was attached to the Home Office as Under 


Secretary, a position which he resigned in 
the latter year, some people say because he 
found it impossible to work with such an 
overbearing chief as Sir William Harcourt; 
other people insist that the young Earl pre- 
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ferred the race track to Downing Street, 
and that “ Historicus” abruptly informed 
his subordinate that the post of Under Sec- 
retary for Home Affairs was not a sine- 
cure, 

Up to 1885, the present leader of the Com- 
mons had been one of the strongest oppo- 
nents of Home Rule for Ireland, and one of 
the most violent denouncers of Mr. Parnell 
and all his works. He was never tired of 
avowing that he belonged to the Whig sec- 
tion of the Liberal party, and he once de- 
clared, with evident sincerity, that the proper 
course to adopt with the Irish members of 
parliament was ‘‘to allow them to stew in 
their own Parnellite juice.” But the general 
election of 1885 changed many things, in- 
cluding Mr. Gladstone’s views concerning 
Home Rule. The Grand Old Man, as the 
late Prime Minister is often called in Eng- 
land, had asked for such a majority as would 
enable him to legislate without the assistance 
of either the Irish Nationalists or the Con- 
servatives. In other words, he wanted a 
Liberal majority over the combined forces 
of Tories and Parnellites, and the consti- 
tuencies had not seen fit to give it to him. 
At this time Sir William Harcourt began to 
grow in political stature; he ceased to be a 
Whig and became a Radical and, instead of 


, 


stigmatizing Home Rule as an invention of | 


the devil, he strongly supported it as a just 
and desirable policy. 

After the election of 1885 Mr. Gladstone 
appointed Sir William Chancellor of the 
Exchequer, a selection which caused sur- 
prise, because that position requires a tech- 
nical knowledge of financial and monetary 
questions such as lawyers seldom possess. 
It was generally supposed that the former 
Home Secretary would be created a peer 
and would accept the office of Lord Chan- 
cellor. Two reasons seem to have inter- 
fered with this arrangement: first, the 
Liberal side of the elective chamber pos- 
sesses few great debaters, and Sir William 
Secondly, the Mem- 


could not be spared. 


ber for Derby was not anxious to be con- 
demned to political extinction in the House 
of Lords, even with the Lord Chancellor- 
ship and £10,000 a year thrown in as a 
solatium. 

We have lately been told in the news- 
papers that Sir William will next year display 
his powers as a financier; it is hinted that 
his budget is likely to abolish the import 
duties upon tea, coffee and cocoa, and that 
a graduated income tax, based upon the 
principle of equality of sacrifice, will be sub- 
stituted. The advent of this budget will be 
anxiously awaited by many people, espe- 
cially those with very large incgmes. 

Whether the present Chancellor of tlfe 
Exchequer is a financier of more than ordi- 
nary merit, time alone can show. His most 
bitter opponents, however, admit that, as a 
debater, he is facile princeps in the present 
House of Commons; his sarcasm reminds 
one of the late Robert Lowe, who made him- 
self notorious by placing a tax upon lucifer 
matches; and his invective recalls Disraeli, 
of whom, by the way, he was an intimate 
personal friend, although a political op- 
ponent. 

Sir William Harcourt is not, generally 
speaking, a popular man. Indeed he has 
the reputation of being rather a disagreeable 
person, unless you know him well and under- 
stand his peculiarities. The following anec- 
dote is, in all probability, a malicious inven- 
tion, but it is worth repeating. 

Six members of the House of Commons 


| decided to give a joint dinner party, each 


host to invite one guest, and one only. A 
further condition was that in every case the 
invited guest was to be thg most disagree- 
able person among the hosts’ acquaintances. 
The hour for dinner —eight o’clock — ar- 
rived in due course. Sir William Harcourt 
came a few minutes after that hour. At 
half- past eight no other guest had appeared, 
nor did any others appear later. The Mem- 
ber for Derby had received six different in- 
vitations from six different men! 























XUM 


Some Things about Theatres. 


259 





Sir William is as large in stature as in in- 
tellect——-he must weigh over 200 lbs.; in 
the House he is called “Jumbo.” Lady 


Harcourt is the daughter of the late John | 


Lathrop Motley, the eminent historian, who 
was United States Minister to England during 
1869 and 1870. 


SOME THINGS ABOUT THEATRES. 


I. 


By R. VASHON ROGERS. 


OME three hundred and sixty years ago, 
William Prynne, a barrister of Lincoln’s 
Inn, got into serious trouble by writing on this 
subject; the Star Chamber passed this sen- 
tence on him: that ‘‘he be committed to 
prison during life, pay a fine’of five thousand 


pounds to the King, be expelled Lincoln’s | 


Inn, disbarred and disabled ever to exercise 
the profession of a barrister, degraded by 
the University of Oxford of his degree there 
taken; and that done he be set in the pil- 
lory at Westminster with a paper on_ his 
head declaring the nature of his offence and 


have one of his ears there cut off; and at | 


another time be set in the pillory at Cheap- 
side, with a paper as aforesaid, and there 
have his other ear cut off; and that a fire 
shall be made before the said pillory, and 
the hangman being there ready for that 
purpose, shall publicly in disgraceful man- 
ner cast all the said books which could be 
produced into the fire to be burnt as unfit 
to be seen by any hereafter.” (This is a 
good specimen of the sentences of this 
famous infamous tribunal. ) 

We trust that we will not be pilloried even 
by public opinion for anything we say here- 
in. Master Prynne deserved some punish- 
ment for the voluminous title he gave his 
book. It was this, ‘‘ Histrio-mastix. The 
Players Scourge, or Actors Tragedie; Di- 
vided into Two parts. Wherein it is largely 
evidenced, by divers Arguments, by the 
concurring Authorities and Resolutions of 
sundry texts of Scripture, of the whole 





Primitive Church, both under the law and 
Gospell; of 55 Synodes and Councels; of 
71 Fathers and Christian Writers, before the 
year of our Lord 1200; of about 150 for- 
aigne and domestique Protestant and 
Popish Authors of 40 Heathen 
Philosophers, Historians, Poets, of many 
Heathen, many Christian nations, Repub- 
liques, Emperors, Princes, Magistrates; of 
sundry Aposfolicall, Canonicall, Imperial 
Constitutions and of our owne English 
Statutes, Magistrates, Vniversities, Writers, 
Preachers. That popular Stage-playes (the 
very Pomps of the Devill which we renounce 
in Baptisme, if we believe the Fathers) are 
sin-full, heathenish, lewde, ungodly Spec- 
tacles, and most pernicious Corruptions, 
condemned in all ages, as intolerable Mis- 
chiefs to Churches, to Republickes, to the 
manners, mindes and soules of men. And 
that the Profession of Play-poets of Stage- 
players: together with the penning, acting 
and frequenting of Stage-plays are unlaw- 
full, infamous and misbecoming Christians: 
All pretences to the contrary are here like- 
wise fully answered: and the unlawfulness 
of acting, of beholding Academical Inter- 
ludes, briefly discussed, etc., etc.” Mark 
well the brevity of the lawyer! 

Out of consideration for our readers, we 
will not in this article go further back than 
the beginning of the Christian era. The 
Fathers do not appear to have approved of 
plays as acted in their days. Tertullian 
wrote on the subject and dwells on the in- 


since ; 
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consistency of the same lips uttering the 
“Amen” of Christian worship and _ the 
phrases of an actor: the player, he says, 
‘seeks against the words of Christ to add 
one cubit to his stature by the use of the 
cothurnus: he breaks the divine law of 
Deut. XXII. ver. 5, when he puts on a 
woman’s dress.” In fact our first authority 
will be the Theodosian Code, published 
A.D. 438. Here (tit. XV. 5, 6, 7) we find 
it provided that the holy sacraments were not 
to be administered to actors save where death 
was imminent, and then only on condition chat 
the calling should be renounced in case of 
recovery. Daughters of actors were not to 
be forced to go on the stage proVided that 
they lived an honest life: an actress was 
allowed to give up acting in order to be- 
come a nun. 

Justinian’s Code (XI. 40) enacted that 
the statues of actors were not to be placed 
in the public streets, but onfy in the pro- 
scenium of the theatres. Nowadays statues 
do not abound anywhere, except in mu- 


seums. Dramatic performances were for- 


bidden by the code (III. 11, 12). In 


those days amateurs were thought better of 
than professionals; those who acted for 
money were deemed infamous persons and 
so debarred from filling public offices. 
(Dig. 3,2); and by the fifty-first of the 
Novels of Justinian actresses might break 
their contracts and retire from the stage, 
without incurring any penalty. Times have 
changed since then. 

The Canon Law forbade the clergy acting 
plays, or being present thereat, or even con- 
sorting with such wicked people as actors 
and actresses. It even denied to players 
the blessings and comforts of the sacraments, 
and when the unfortunates yielded up the 
ghost refused to them the rites of Christian 
burial. When Moliére, whose name _ is 
greatest in the literature of France, died in 
1673, the Bishop of Paris gave orders that 
he should be interred without any cere- 


mony. 


| 
| 


When the drama was first introduced in- 
to England it was under the special pro- 
tection of Mother Church, but before long 
it outgrew its swaddling bands and became 
the engine for enforcing views, both of a 
religious and a political nature, not quite in 
accordance with the orthodoxy of the time. 
Henry VIII., to whom his own doxy was 
alone orthodoxy and every one else’s doxy 
heterodoxy, in 1533 issued a proclamation 
prohibiting evil disposed persons preaching 
either in public or private, “ after their own 
brain, and playing of interludes, etc., con- 
cerning doctrines in matters in question and 
controversie”’; afterwards he passed an act 
in the thirty-fourth and thirty-fifth years of 
his reign (ch. 1) which made it a crime to 
play any interlude contrary to the orthodox 
faith declared by that monarch, or to be 
declared by him. 

The preamble states that “divers persons 
of their perverse, froward and malicious 
minds, wills and intents, intending to sub- 
vert the very true and perfect exposition, 
doctrine and declaration of ‘the Scripture, 
after their perverse fantasies have taken 
upon them to declare and set forth the 
same by ballads, plays, rhymes, songs and 
other fantasies”: and the body of the act 
therefore enacts that no person shall “ play 
in interludes, song or rhyme any matter” 
contrary to the doctrines of the Church of 
Rome: the penalty to be £10, and impris- 
onment for three months for the first 
offence; and forfeiture of all goods and per- 
petual imprisonment for the second. How- 
ever songs, plays and interludes which had 
for their object the rebuking and reproach- 
ing of vice and the setting forth of virtue, 
were allowed, so always that they meddled 
not with the interpretation of Scripture. 

The air of the theatres in those days was 
oft-times laden with profanity. The first 
thing the government of that precocious 
youth Edward VI. did was to enact a 
statute reciting that the most holy and 
blessed sacrament was named in plays by 




















XUM 


Some Things about Theatres. 261 





such unseemly words as Christian ears did 
abhor to hear rehearsed, and inflicting fine 
and imprisonment upon any person ad- 
visedly contemning, despising or reviling the 
said most blessed sacrament (1 Ed. VI. 
c. 1): afterwards the King, by proclamation 
in 1549, forbade for atime the representation 
of interludes and plays. Here is part of 
this ‘proclamation for the inhibition of 
players”: ‘“ For as muche as a greate num- 
ber of those that be common Players of In- 
terludes and Plaies, as well within the 
Citie of London, as elsewhere within the 
realm, do for the moste parte plaie suche 
Interludes as containe matter tendyng to 
sedition and contemning ef sundry good or- 
ders and laws, where upon are growen, and 
daily are like to growe and ensue, much 
disquiet, division, tumults and uproars in 
this realme: the Kynges Majestie, by the 
advice &c. &c. straightly chargeth and com- 
mandeth all and every majesties subjectes 
of whatsoever state order or degree they 
bee .... thei, ne any of them openly or 
secretly plaie in the English tongue any 
kinde of Interlude, Plaie, dialogue or other 
matter set forth in form of Plaie in any 
place publique or private within this realme, 
upon pain” of imprisonment and further 
punishment at his Majesty’s pleasure. A 
couple of years subsequently Edward issued 
another proclamation ‘ forbicause divers 
Printers, Boke-sellers and Plaiers of Inter- 
ludes, without consideratione or regarde for 
the quiet of the realme” did “ print, sel and 
play whatsoever any light and phantastical 
hed listeth to invent and devise whereby 
many inconveniences” had and daily did 
‘arise and follow among the Kinges Ma- 
jesties loving and faithful subjectes ” therefore 
common players and others, on pain of fine 
and imprisonment, were forbidden to play 
‘‘in the English tong” (szc) any interlude or 
play without the King’s license. 
Mary does not appear to have troubled 
her parliaments with any legislation on the 
subject, but she would not allow the repeti- 





tion of a mask given in honor of Princess 
Elizabeth, and in 1553 she issued “ A Pro- 
clamation for reformation of busy meddlers 
in matters of Religion, and for redresse of 
Prechers, Prynters, and players” to prevent 
(among other things) the playing of Inter- 
ludes concerning doctrinal subjects then in 
question “‘touchynge the hyghe poyntes and 
misteries of Christen religion.” In the fol- 
lowing year one player was reformed to 
such an extent that besides being placed in 
the pillory he had his ear nailed to the post. 

As soon, however, as Elizabeth mounted 
the throne the Act of Uniformity (1 Eliz. c. 
2) made it an offence punishable by a fine 
of 100 marks to speak anything in the dero- 
gation, despising or depraving of the Book 
of Common Prayer in any interludes or 
plays. This haughty queen does not ap- 
pear to have had a very high opinion of the 
histrionic art: in the fourteenth year of her 
reign it was enacted that “all fencers, bear- 
wards, common players of interludes and 
minstrels (not belonging to any Baron of 
this realm, or to any other honorable person 
of greater degree)” wandering about with- 
out the license of two justices at the least, 
were subject ‘“‘to be grievously whiped and 
burnt through the gristle of the right ear 
with a hot iron of the compass of an inch 
about.” 

This act was superseded by 39 Eliz. c. 4, 
whereby the punishment of the strolling 
player was lightened. When this law was 
passed the famous Globe Theatre, in which 
Wm. Shakespeare was both a partner and 
an actor, had but recently been built, and 
neither its appointments nor its patrons were 
such as were likely to impress the legisla- 
tors of the day. Let me recall the descrip- 
tion given by Mr. Douglass Campbell in his 
book “The Puritan in Holland, England 
and America,” of the Globe (vol. I., page 
325): “Constructed of wood, hexagonal in 
shape, it was surrounded by a muddy ditch 
and surmounted by a red flag, which was 
elevated into place at three o’clock in the 
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afternoon, when the performance began. 
Within, the whole space was open to the 
elements, except that the stage was covered 
with a thatched roof. Here the gallants sat 
on stools among the actors, or lay on the 
rush-strewn floor, eating, drinking, playing 
cards and smoking the tobacco 
Raleigh had just made fashionable. 
in the pit, and the word meant something 
then, were gathered the common people, 
standing up, taking the rain when it fell, 
drinking beer, etc., etc., etc. When the 
smell became too strong, a cry arose, ‘ Burn 
the juniper,’ and the air was filled with its 
heavy smoke. On the stage, a huge scroll 
attached to a post told in large letters the 
location of the scene; a bunch of flowers 
indicated a garden; three or four supernum- 
eraries with swords and bucklers represented 
an army and the rolling of a drum a pitched 
battle.” For the benefit of our lady readers 
we must give Mr. Campbell’s description of 
a gallant: ‘“‘ His beard will be cut so as to 


resemble a fan, a spade or the letter ‘T.’ 
He has great gold rings in his ears, set per- 


haps with pearls or diamonds. About his 
neck will probably be a ribbon on which he 
will string his other jewels for exhibition. 
His dress excites astonishment everywhere. 
He has no costume of his own and so bor- 
rows from all his neighbors. Portia describes 
him, in speaking of Falconbridge, the young 
baron of England: ‘ How oddly he is suited: 
I think he bought his doublet in Italy, his 
round hose in France, his bonnet in Ger- 
many, and behavior everywhere 
(p. 336). 

The spirit of Elizabeth’s legislation and 
her low ideas of common players of inter- 
ludes and minstrels prevailed and often 
showed itself in legislation down to the 
Vagrant Act of 1744, which statute con- 


»»”” 


his 


tinued the law of England down to the | 


year 1824. This act (10 Geo. II. c. 28) 


which 
Below | 








shall be deemed rogues and vagabonds and 
treated accordingly; and whether they had 
a legal settlement or no, if the license was 
absent each person was liable to a fine of 
£50. 

But to hark back a little and continue 
our investigations in chronological order. 
In 1605 the Parliament of James I. passed 
“ An Act to restrain the abuses of players.” 
This made it an offence punishable by a fine 
of £10 to jestingly or profanely speak or 
use the holy name of God, or of Jesus 
Christ, or of the Holy Ghost or of the Trinity, 
in any stage play, interlude, show, May 
game or pageant (3 Jac. I. c. 21). This 
wise Stuart afterwards passed an ordinance 
forbidding the representation on the stage 
of any Christian king who had not already 


| been gathered to his fathers. Sir John Yorke 





was compelled to have some monetary 
transactions with the Star Chamber, while 
James was king, because of some private 
theatricals which he had in his house and 
which were supposed to exalt some of the 
peculiarities of Rome. 

By the first act of the reign of Charles I. 
acting on Sunday was forbidden under a 
penalty of three shillings and four*pence. 
In the library at Lambeth Palace are the 
records of the presenting of the Lord Bishop 
of Lincoln for having a play in his house on 
the Lord’s day in 1631, and what purports 


| to be a copy of an order or decree made in 





the case by a self-constituted court, among 
the Puritans, for the censure and punishment 
of such offences (Collier’s “‘ English Drama- 
tic Poetry,” etc., vol. I., page 462). Here it 
is: ‘* Forasmuch as the Court hath been in- 
formed, by Mr. Commissry General, of a 
greate misdemeanor committed in the house 
of the Right Honorable Lord Bishopp of 
Lincoln by entertaining into his house divers 
Knights and Ladyes, with many other 


| householders and servants upon the 27th 


provides that persons acting plays etc. in | 


any place where they have not a settlement, 
or without the Lord Chamberlain’s license, 


Septembris, being the Saboth day, to see a 
playe or tragidie there acted, which began 
about ten of the clock at night and ended 
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about two or three of the clock in the morn- 
ing: Wee doe therefore order and decree 
that the Right Honorable John, Lord 
Bishopp of Lincolne shall for his offence, 
erect a free schoole im Eaton, or else at 
Greate Staughton, and endowe the same 
with £20 per annum for the maintenance of 
the school-master for ever. Likewise wee 
doe order that Sir Sydney Montague, 
Knyght, for his offence shall give to the poore 
of Huntingdone 45, and his lady for her 
offence, five blacke gownes to five poore 
widdowes, uppon New-yeares day next. 

‘Likewise wee doe order, that Mr. Wil- 
liams, Mr. Trye, Mr. Harding, Mr. Hazarde 
and Mr. Hatton shall each one of them give 
a blacke coate, and 5 s. in money, unto 5 
poore men in Brigden, uppon New Years 
day nexte. Likewise wee doe order, that 
Mr. Wilson, because hee was a special plot- 
ter and contriver of this business, and did 
in such a brutishe manner acte the same 
with an asses head: and therefore hee shall, 
uppon Tuesday next from 6 of the clocke 
in the morning till six of-the clocke at 
night, sitt in the Porters Lodge at my Lords 
Bishopps House, with his feet in the stocks, 
and attyred with his asse head and a bottle 
of hay sette before him and this subscription 
on his breast: 

‘Good people I have played the beast, 
And brought ill things to passe: 
I was a man, but thus have made 
My selfe a silly asse.’” 


It was during this reign that our friend 
Prynne was taken by the ears, as mentioned 
above: the Queen, Henrietta Maria, had 
taken part in the rehearsal of a ballet just be- 
fore, or just after, the sheet of his Histrio- 
mastix was passed through the press in 
which he said that all who danced, or looked 
on at dancing, assisted in a lewd service of 
the devil, gnd also that all who danced shat- 
tered the whole decalogue. He also pub- 
lished other remarks still more impolite, such 
as ‘“‘woman actors notorious whores,” and 
that “St. Paul prohibits woman to speak 





publicly in the church, and dares then any 
ChristianWoman tobe somorethanwhoreshly 
impudent, as to act, to speak publiquely on 
a stage (perchance in man’s apparell and 
cut haire) in presence of sundrie men and 
women?” So the court did not approve 
of Master Prynne. He with his fellow Puri- 
tans, however, had their turn a little later; 
and then, in September, 1642, the Lords and 
Commons passed an ordinance which, after 
a brief and solemn preamble, commanded 
“that while these sad causes and set times 
of humiliation do continue (i.e., the Civil 
War), public stage-plays shall cease and be 
forborne”; afterwards in 1647 stringent or- 
dinances gave summary powers to magis- 
trates against players found performing; 
and in 1648 the Parliament passed an act 
or ordinance for the suppression of stage- 
plays and interludes. The preamble recited 
that the “‘ acts of stage-plays, interludes and 
common plays, condemned by ancient 
Heathens and much less to be tolerated 
amongst professors of the Christian Religion, 
is the occasion of many sundry and great 
vices and disorders, tending to the high prov- 
ocation of God’s wrath and displeasure, 
which lie heavy upon this kingdom, and 
to the disturbance of the peace thereof,” and 
so declared that all players were rogues 
within the meaning of 39 Eliz. and 7 Jac. I.: 
the act authorized the Lord Mayor, justices 
of the peace and sheriffs to pull down and 
demolish all stage-galleries, seats and boxes ; 
it enacted the punishment of public whipp- 
ing upon all players for the first offence, 
and for the second offence it declared that 
they were to be deemed incorrigible and 
dealt with accordingly; it appropriated all 
money collected’ from the spectators for the 
poor of the parish; it imposed a fine of five 
shillings upon every person present at the 
performance of a play; and it ordered all 
mayors, bailiffs, constables and other officers, 
soldiers and other persons to assist the 
authorities in the due execution of its Dra- 
conian decrees. Yet even after this act the 
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Commons found it necessary to appoint a | 


provost marshall, whose duty it was to 
seize all ballad-singers and to suppress all 
stage-plays. 

However even the Provost Marshall could 
not -prevent all performances, and _ history 
tells us that the company at Salisbury Court 
Theatre was disturbed during a play in De- 
cember, 1648, by the military who took the 





players of the fool and of the king to White- | 


hall in their dresses, insulting his august 


majesty by taking off and putting on his | 


crown repeatedly as they proceeded through 
the streets. 

But the Muses were not to be suppressed, 
and even in Oliver’s time plays were per- 
formed in private houses. 

The City Council and authorities in Lon- 
don never took kindly to the theatres in the 
days of the Tudors and the Stuarts. As 
early as 1543 the corporation had adopted 
regulations for the suppression of stage-plays 
within the boundary of the city, and it is re- 
corded that some who broke the orders were 
committed to the Counter. In 1574 the 





Privy Council granted a special license to | 
the players of the Earl of Leicester to go to | 
London; the next year the Common Council | 
published a counter-blast: in the preamble | 
it alludes to the disorders and inconveniences | 


caused in the city ‘“‘by the inordynate 
hauntynge of greate multitudes of people, 
speciallye youthe, to plays, interludes and 
shewes : namelye occasyon of frayes and quar- 
relles, eavell practizes of incontinencye in 
great Innes, having chambers and secrete 
places adjoyninge to their open stages and 
gallyries ; 
maides, speciallye orphanes and good city- 
zens children under age, to previe and un- 
mete contractes; the publishynges of un- 
chaste, uncomelye and unshamefaste speeches 
and doynges, withdrawynge of the Queenes 
Majesties subjectes from dyvyne service on 
Soundaies and holydaies, at which times 
such playes weare chefely used; unthriftye 


inveiglynge and allurynge of | 


waste of the moneye of the poore and fonde 





persons ; sondrye robberies by pyckinge and 
cuttynge of purses, utterynge of popular, 
busye and. sedycious matters and manie 
other corruptions of youthe and other 
enormities; besydes that allso soundrye 
slaughters and mayenynges of the Queenes 
subjectes have happened by ruines of skaf- 
foldes, fframes and stages, and by engynes, 
weapons and powders used in plaies: and 
whear in tyme of Goddes visitacion by the 
plaigue suche assemblies of the people, in 
thronge and presse have been very danger- 
ous for spreadynge of Infection.” And for 
these and other great causes the Council 
enacted, under pain of fine and imprison- 
ment, that no play should be performed 
‘wherein should be uttered any words, 
examples or doings of any unchastity, sedi- 
tion or such like unfit and uncomely matter,” 
or without being first perused and allowed 
by persons duly appointed ; that the license 
of the Lord Mayor should be necessary be- 
fore every public exhibition; that part of 
the money taken should be applied to charit- 
able uses, and that no play should be per- 
formed ‘‘in anie usual tyme of Dyvyne 
service in the Soundaie or hollydaie.” 
(Collier's Annals, vol. I., p. 203.) The 
City seems to have won the day and fora 
time drove the players beyond its jurisdiction. 
But only for a time; however, in 1583, the 
Privy Council forbade all Sunday perform- 
ances. In 1620 the Lord Mayor took 
upon himself to suppress the Blackfriars’ 
Theatre. Then came the ordinances of the 
Puritans. 

Scotland in the days of its “‘ home-rule’ 
passed some laws to regulate players and 
actors; even in Queen Mary’s days such 
people were discountenanced, for we find 
that, in 1855, “it is statute and ordained that 
in all times cumming, no manner of person 
be chosen Robert Hude, Abbott of Unreason, 
Queenis of Mazz, nor otherwise, neither in 
Burgh nor to Landward, in onie time to 
come, and gif ony Prevost, Bailies, Council 
and Communitie, chuse sik ane Personage 
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as Robert Hude, Little Fohn, Abbott of Un- 
reason or Queenis of Mazz, within Burgh, the 
chusers of sik, sall tine their freedome for 
the space of five zeires, and utherwise sall 
be punished at the Queenis Grace will, and 
the acceptat of sik like office, sall be ban- 
ished forth of the realme; And gif ony sik 
persones, sik as Robert Hude, Little John, 
Abbottes of Unreason, Queenis of May beis 
chosen out with Burgh and uther Landward 
Townes, the chusers sall pay to our Sover- 
aine Ladie, ten Pounds and their persones 
put in ward, there to remaine during the 
Queenis Grace pleasure.” 

Her Majesty’s advisers likewise objected 
to singing women, and enacted “ gif onie 
Women or others about summer trees sing 
and makis perturbation to the Queenis 
Lieges in the passage through Burrowes 
and others Landwarde Townes, the women 
perturbationers for skafrie of money, or 





otherwise, sall be taken, handled and put 
upon the cuckstoles of everie burgh or 
towne.” 

In 1579 James VI., following in the track 
of that “ bright occidental star, Queen Eliza- 
beth,” declared by act of parliament that 
“all idle persons, ganging about in any 
country of the Realme, using subtil craftie 
and unlawful playes” should be considered 
and punished as vagabonds. In 1574 the 
General Assembly considered itself the 
proper authority to look after theatres, and 
so enacted that “na clerk playes, comedies 
or tragedies be maid of the Canonicall 
Scriptures, as well new as auld, on Sabboth 
day nor wark day; and that all profaine 
playes as are not maid upon authentick 
pairtes of Scripture,” should be considered 
before they were publicly exhibited, and 
that they should not be allowed at all upon 
Sunday. 
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LEGAL REMINISCENCES. 


L. E. CHITTENDEN. 


VII. 


4 


REAT success is not to be attained by 

all men. It is not quite true that 

“lives of great men a// remind us, we may 

make our lives sublime”; and yet there are 

some lives which the lawyer cannot study 

attentively without becoming a better man 
and a much better lawyer. 

Abraham Lincoln had the ability to 
attach other men to him more quickly 
and more firmly than any American who 
has ever lived. He could also give ex- 
pression to an idea or a principle in fewer 
and more forcible words than any author 
with whose writings I am acquainted. The 
love of the common people for his memory 
has an intensity, a devotion, which has 
been manifested towards no other man 
«since the advent of our Saviour. His sec- 
retary Salmon P. Chase gifted by 
nature with a powerful intellect which had 
been trained in the best schools. No man 
in writing or conversation had a better com 
mand of our mother-tongue or could fashion 
it into sentences of more exquisite beauty. 


was 


No man more ardently desired the favor of 


the people or made greater efforts to secure 
it. His mind was scholarly and eminently 
judicial. 
sion would have made him a lawyer as 
learned as Story—as a writer of English 


Closer application to his profes- 


he might have taken rank in advance of 


But | 


any American English author. 
after all his efforts he never could attach 
the people to him, while Lincoln almost 
without an effort, had a temple built for 
him in every patriotic American heart. 
Mr. Chase was a student and a most pains- 


taking writer. 


or 


Possibly the finest sentence 
he ever wrote was the appeal to Almighty 








LINCOLN AS A LAWYER. 


God which was added to the proclamation 
of emancipation. But he never wrote any- 
thing comparable to the Gettysburg speech, 
the substance of which was pencilled by 
Mr. Lincoln on the back of a letter, while 
in the railroad car on his way to the battle- 
field. 

If Mr. Lincoln was born great—if his 
ability as a writer and his power to secure 
the love of the common people were his 
special gifts, there would be little profit to 
us in giving them much consideration. 

But if nature was no more partial to him 
than she is to the average of men—if he 
won his fame by hard, honest work, and 
a strict observance of the golden rule, then 
is his example a beacon light to the lawyer 
or the public man, who will find it profit- 
able to study his character as intensely as 
he pursued thé study of the subjects which 
first brought him into notice and then made 
him great. 

It is rather difficult to separate the study 
of Mr. Lincoln as a lawyer from his career 
as a politician. As a lawyer his practice 
was that of the jury advocate rather than 
that of counsel in the appellate courts. The 
fame of the jury advocate is usually ephem- 
eral. His arguments were not reported 77 
extenso, and there were no means of pre- 
serving them. Still enough has been saved 
from the wreck of time to show us that Mr. 
Lincoln gained high rank in his profession 
by open to every 
lawyer in the land. 

Mr. Lincoln, until his election to the pres- 
idency, never appears to have had any 
wealthy or influential friends. His tem- 


The 


means and 


perament was not by nature genial. 
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hard circumstances of his childhood and 
youth —his total failure in all his under- 
takings, until he commenced the study of 
the law —the death of the lovely girl who 


.was his first and perhaps his only love — 


his early defeats as a candidate — his slow 
advance in the State Legislature, and more 
than all his bitter poverty, would have dis- 
couraged the majority of men, and they 
made him melancholy and at times morose. 
He studied the role of the raconteur, not for 
the love of it, but as a means of getting 
business and of commending himself to his 
brethren of the profession. But in one point 
he never failed. When he had a case, how- 
ever small, he studied and prepared it. He 
was consequently successful in the most of 
his cases, just as the reader of these notes may 
be if he will follow Mr. Lincoln’s example. 
I shall refer to only two cases to illustrate 
my view of the reason of Mr. Lincoln’s suc- 
cess at the Bar, which I believe was the 
ground of his success in the higher posi- 
tions to which he was called. One of them 
was the Armstrong murder case, or the trial 
of the son of his old friend on the charge of 
murder. Others have described the pathetic 
incidents of this case and its beautiful illus- 
tration of the gratitude of the advocate. I 
refer to it as an illustration of Mr. Lincoln’s 
thoughtfulness and studious preparation. 
The murder had been committed in the 
night time. A party of roughs, all armed, 
were at a camp mecting for the purpose of 
disturbing it. Armstrong was one of them. 
All had been boisterous and riotous. An 
attempt was made to quiet them; one of 
them fired a shot, the victim fell and died 
on the spot. When one of the companions 
of Armstrong declared that he plainly 
saw Armstrong fire the fatal shot and the 
victim fall, he apparently placed the hang- 
man’s noose around Armstrong’s neck. It 
was not strange that the popular belief in 
his guilt was universal, that Armstrong 
would have been lynched if he had not 
secretly been removed to a distant county. 








A case is seldom so desperate that a 
sharp eye cannot find some crevice into 
which the point of the lever of truth cannot 
be driven. Lincoln found it in the Arm- 
strong case. How, in the darkness, could 
the witness see who fired the shot? The 
hour was too late for any possible daylight. 
Lincoln ascertained that the atmosphére 
had been thick and murky. There was 
only one conclusion possible. If the wit- 
ness saw the murder he must have been 
one of these described in the old ballad, 
who “see in the dark,” for the moon did 
not rise until three hours after the murder 
was committed. 

Every one knows the result. To the 
alarm and distress of the mother of the 
accused, Mr. Lincoln seemed an indiffer- 
ent spectator of the trial, until the false 
witness had given his testimony. He swore 
that he saw the murder by the light of 
the moon—he was confronted with the 
almanac, broke down, and there was a 
dramatic termination of the trial by a ver- 
dict of acquittal. It was one of the few 
cases which occur where a single point 
made a conviction impossible. 

Whether considered as an illustration of 
character or in its influence upon the for- 
tunes of the republic, one of the most 
important controversies ever brought into 
an American court, was an action which 
involved the validity of the early patents 
upon the harvesting or reaping machine, 
in which Mr. Lincoln and Edwin M. Stan- 
ton were counsel on the same side. The 
title of the suit and the issues involved 
are unimportant. At that time (1858) 
Mr. Stanton had a high reputation as a 
patent lawyer. He was rude and incon- 
siderate to his associates, overbearing to 
his adversaries, and no favorite of the 
judges. Mr. Lincoln by his age and posi- 
tion was entitled to make the closing argu- 
ment. He had made thorough and exhaus- 
tive preparation to that end. Mr. Stanton 


| deliberately forced him out of the way, and 
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without making any apology himself made 
the closing argument. Mr. Lincoln felt the 
act deeply. He knew it was unprofessional 
and inexcusable. But his was a nature 
which suffered in silence and waited for 
his reward. The counsel separated with no 
expression of regret or word of apology 
from Mr. Stanton, and the tall, lank West- 
erner in his ill-fitting clothes returned to 
his Springfield home. 

The suit meantime had been carried into 
the Supreme Court of the United States. 
Mr. Stanton made the most careful prepara- 
tions to argue it in that greatest of sublunary 
tribunals. In due time, a few weeks before 
the case would be reached, Mr. Lincoln 
appeared in Mr. Stanton’s office with a large 
bundle of manuscript in loose sheets, which 
he said were the rough notes of the brief for 
the coming argument. Mr. Stanton pointed 
to a pile of his own manuscript intended 
for the same purpose. Neither made any 
reference to the occurrences at the trial. 
Mr. Stanton asked if Mr. Lincoln would 
permit him to read the views of the case 
which he had presented, and Mr. Lincoln 
handed him the bundle. Mr. Stanton be- 
gan to read. For a long time the silence 
was unbroken, except by the ticking of the 
clock on Mr. Stanton’s desk. At length, 
without raising his eyes from the page, his 
right hand was extended to his own pile, it 
seized an indefinite number of his sheets, 
was retracted, his remaining hand seized 
the sheets, tore them into narrow strips 
and cast them upon the floor. The opera- 
tion was repeated two. or three times until 
a considerable portion of his notes were in 
fragments. At length Mr. Lincoln inquired 
what he was doing? He replied that he 
was destroying waste paper. Then he left 
his seat, grasped the great hand of the 
Western advocate and said: ‘ Mr. Lincoln, 
your preparation so far is admirable. Mine 
goes into the waste-basket. It is altogether 
inferior to yours. I wish to finish the read- 
ing of what you have written. If it covers 





the whole case, as I have no doubt it does, 
no one but yourself shall present our side 
of the case to the Supreme Court; with my 
consent!” 

Mr. Lincoln argued the case in the Su- 
preme Court and won a great victory. In 
1862 the country was in a peril from which 
it could only be extricated by a secretary 
of war with the fierce determination and 
patriotism of Edwin M. Stanton. Mr. Lin- 
coln knew the man, and while members 
of his cabinet were hesitating, doubting, 
fearing, he made Mr. Stanton secretary of 
war, and Mr. Stanton made. himself the 
greatest war minister of the century. The 
country is beginning to find out, and an- 
other generation which is able to read his- 
tory without prejudice, will know how great 
a debt the country owes to Edwin M. Stan- 
ton. 

I cite these two cases to show the value 
in our profession of thorough preparation. 
Thoroughness was the chief element in the 
character of Mr. Lincoln. His preparation 
saved the life of the innocent Armstrong, 
and it brought Mr. Stanton into his cabinet. 
It were an easy task to show that this ele- 
ment in his character made him president 
of the United States. He had made but 
little impression during his first congres- 
sional term. From 1852 until 1858, while 
the contest was raging on the Kansas bor- 
der, his voice was scarcely heard. But on 
the day of his nomination for the Senate in 
Springfield; after by careful study he was 
master of the subject of slavery, and knew 
its true place under the Constitution, he 
amazed and terrified his party, and filled 
the hearts of good men with joy, by his 
“divided house” speech—his statement 
that this government could not perma- 
nently endure, half slave and half free. 
After this his letters and his speeches were 
models of English composition. The Get- 
tysburg speech may have been written in 
the cars, but it was the ripe fruit of long 


| years of careful preparation. 
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There is no American life which is so 
full of encouragement to the young lawyer 
as that of our own, great Lincoln. To 
those familiar with it, it almost seems as it 


there was no form of adversity which he | 


was not compelled to fight and overcome. 
Many of them are familiar to his country- 


men, and yet there are some which should | 


not be hinted at, now. But he came through 
them all pure, refined, illustrious, the peer 


of Washington, our great American, the 


best model for the young lawyer, one 
whose life has made our country the most 
powerful upon the globe. 

I have recently had an evidence of the 
genuine, fervent love of our countrymen 
for the memory of Abraham Lincoln, which 
your readers may regard as pathetic. On 
Christmas Day I received through the mail 
a small package, containing a photograph 
of Mr. Lincoln, in a very neat frame of 
olive wood. It now stands on the mantle 
before me, and is in fact the inspiration of 
this article. With it was a letter from a 
young lady, who resides not very far from 
Boston. She lived near an Almshouse, 
she wrote, in which there were nine poor 
men, either totally or too nearly blind to 
distinguish letters. For a long time she 
had devoted one afternoon in every week 
to reading aloud to these men. She had 





| the book has 





found some difficulty in making selections 
which would interest them, for they did not 
care for fiction, of any description. They 
preferred American history. It occurred 
to her to try them with a chapter from 
“The Recollections of Abraham Lincoln 
and his Administration.” That seemed to 
please her whole audience. They had 
become so interested that she had read to 
them the entire book, and she was now 
reading it the second time. As Christmas 
approached, they all wanted to send me a 
little present by way of acknowledgment 
for the pleasure my book had given them. 
Accordingly each one had contributed out 
of his slender store a small sum, the aggre- 
gate of which had purchased the accom- 
panying picture. “It is not much to you,” 
wrote this New England girl, ‘but it is a 
great deal to them, and if you could see the 
tears in the sightless eyes of these poor old 
men, as they talk about Mr. Lincoln, I think 
you would appreciate their present.” The 
young lady holds my acknowledgment for 
the present, and my assurance that among 
the numerous letters and compliments which 
elicited, there is none so 
touching—not one so valuable to me as 
this, which shows that I may have brought 
Mr. Lincoln nearer to these men, who 
cannot see his face. 
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THE COURT OF 


STAR CHAMBER. 


By Joun D. Linpsay. 


N a general way the function of the court 

as a Criminal tribunal was to try cases 
of misdemeanor, which were not, or were 
supposed not to be, sufficiently recognized 
or punished by the common law. 

Bacon mentions the following offences as 
within its cognizance: ‘Forces, frauds, 
crimes various of stellionate, and the inchoa- 
tion or middle acts towards crimes capital 
or heinous, not actually committed or 
perpetrated.” 

They are thus enumerated by Hudson: 
“Forgery, perjury, riot, maintenance, fraud, 
libelling, and conspiracy.” Besides this he 
ascribes to the court power to punish of- 
fences not defined or punishable at common 
law, and he mentions instances where juris- 
diction conferred on the court by 
statutes long since forgotten. 

In an interesting work on the Star 
Chamber, which it is my good fortune to 
possess,*? the author thus enumerates the 
causes properly belonging to its cognizance: 
‘‘Unlawful assemblies, Routs, Riots, For- 
geries, Perjuries, Cozoanages, Libelling, and 
other like not especially 
provided for by the statutes.” 

His definitions of the offences of unlawful 
assembly, rout and riot, are substantially 


was 


misdemeanors 


? Referring to the general authority of the king’s 
council, he says: ‘* There was nevertheless always reserved 
a high and pre-eminent power to the king’s council in 
causes that might in example or consequence concern the 
state of the commonwealth: which if they were criminal, 
the council used to sit in the chamber called the Star 
Chamber; if civil, in the white chamber, or white-hall. 
And as the Chancery had the pretorian power for equity, 
so the Star Chamber had the censorian power for offences 
under the degree of capital.” 

2 Star Chamber Cases, Shewing What causes properly 
belong to the cognizance of that Court. Collected for the 
most part out of Mr. Crompton, his Booke, Entituled, 
The Furisdiction of diver’s Courts, London, Printed by 
I. O., for John Grove, and are to bee sold at his shop in 
Chancerie Lane, over against the Sud Pena office, 1641.” 


FY. 


the same as the modern conception of those 
crimes at common law. 

“Forgery,” he says, “is a falsehood com- 
mitted in or about some writing or Deed: as if 
a man write or signe a false Testament, or falsely 
set downe therein some Legacie, or trust in 
himselfe ; or if he make a Deed, or Accompt, or 
other Instrument; or if he bribe or corrupt a 
page, or doe raze, change or corrupt any writ- 
ing, to the defrauding of another man, or doe 
convey, remove, or take away, suppresse, con- 
ceale, or falsely signe a Testament or counterfeit 
another man’s hand in writing, or counterfeit the 
hands of Magistrates, and Certificates, Testi- 
monials, or Licenses in their names, or corrupt 
or subborne false witnesses, or make false ac- 
compt or reckoning. J/Vest. part. 2. Symbol. 
tract at. Indictments, Sect. 60. 


“Forgery, is that which the Civillians call 
Crimen falsi, or at least one part thereof: For 
by them, Crimen falsi is extended as well to 
false measures, or weights, to false accusations 
and conspiracies, (as wee call them) ad partus 
suppositos, and such like, as to forging of writ- 


ings or Deeds. ‘That which wee call Forgery, 
they terme fadsitatem scriptorum, which is com- 
mitted by as many wayes as are above expressed 
in the example of definition set downe by 
West.” 

Of perjury he speaks as follows : — 

«Perjury is a lye confirmed by oath. This 
perjurie that is punishable in the Star-Chamber, 
as I have heard learned men say, is such as is 
committed in some of the Kings Courts of 
Record. For if it be an extrajudiciall perjury, 
or committed in a court christian, or any in- 
feriour and base Court, it is rather punishable by 
Ecclesiasticall pennance. Such perjury as is 
commonly punished in the Star Chamber, is 
corrected by some arbitrary censure, as some- 
times by fine to his Majesty, sometimes by losse 
of an eare or eares, sometimes by imprisonment, 
and sometimes by more of these punishments 
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joyned together, according to the quality of the 
offence, or of the person.”’ 

“We have perjurie committed in England by 
one means, which in other nations is unknowne. 
And that is by the Jury or Enquest, that breake 
their oaths in giving up their verdict. In which 
case there lyeth a writ of attaint against them, 
whereby they are summoned to appeare in the 
Kings Bench at a certaine day, and there being 
convict of perjury, are according to the ancient 
Law of England, to undergoe a most ignominous 
punishment... And that is to have their 
Medowes eared, their houses broken downe, 
their woods burned up, their Lands and Tene- 
ments forfeited to the King, and (as it may be 
gathered out of Fitzherb. Nat. Br. in the writ of 
Attaints, fo/. 195) their bodies to be committed 
to Prison during the King’s pleasure, but wee see 
no example of this in these dayes, but rather in 
lieu of this, some of these punishments formerly 
expressed.” 

“This by the Civill Law isa branch of Crimen 
Jfalsi, and therefore is censured as before is set 
downe in Forgerie, howbeit the best civilians bee 
of opinion that it hath not any ordinarie punish- 
ment, but juxta arbitrium Judicis, Fachin de 
controv. Juris, ib. 1, cap. 14, yet other effects 
doe follow of it, as Judius Clarus mentioneth.” 


Of the criminal aspect of cozenage he 
says: — 

‘“‘ Cozenage is an offence, whereby anything is 
done guilfully in or out of contracts, which 
cannot fitly be termed by any speciall name, 
West. part 2. Symbol. trad. Indictments, Sectio 
68. 

“This is by the Civilians called Stedionatus, 
a@ Stellione, quod est lacerte genus quo nullum 
animal homini invidet fraudulentius, Plinius 
libr. 3, cap. 10. 

“The punishment of this is Arbitrarie, as in 
our Realme, so likewise by the Civill Law, as 
appeareth by the twentieth title of the 47. book 
of the Digests, and Wesendecius Barat. upon the 
same.” 


Inasmuch as libellers were often dealt 
with in the Star Chamber, the author 
thought it not amiss to define that offence, 
which he does thus : — 


“ Famosus Libellus est non modo si dissimulato, 





| vel ficto authoris nomine edatur, veren metiam si 
| expresso. 


But then, what is the difference 
betweene an injurie in writing and a Libell? 
For imjuria is either realis gue re instigitur, ut 
per verbera, aut verbals que verbo vel scripto, or 
personals que persone instigitur ut per verbera 
vel cruciatum. ‘The difference therefore be- 
tweene a written injurie and a Libell is, gui a 
SJamosus libellus adinfamiam pertinet, hoc est im- 
pingit delictu aliquod not abile, injuria fit con- 
tumelia causa, etiam absque infamie nota, ut si 
guis luscus, spurius, claudus, aliove contumelioso 
nomine appelletur et traducatur.” 

“They may punish,’ says the author, 
‘“‘spreaders of false newes, and false messages of 
Noblemen and others against the Stat. anno 12 
R. 2. cap. 2. R. 2. cap. §. Vide parlm, the case 
of the Duke of Buck, and the Lord of Darbur- 


ganie.” 


“Note that Awivit Justice saith, that one who 
had reported in the countrey, that there were 
wars beyond Sea; so that none could passe by 
Sea that yeare, whereupon the price of Woollfels 
were sold at a lesse rate. And hee, for that 
cause, was constraned to come before the King’s 
councell, and fined to the King, 43. pounds, 
Assise 38.” 


“They may punish the taking of women under 
the age of sixteen yeares from their parents 
against their wills, and contract marriage with 
them against 4 ¢¢. 5, Phil. et. Mar. cap. 18.” 


“‘They may punish those that obtaine goods 
and chattells of any other by false gokens and 
messages counterfeited in other men’s names, by 
33. H. 8. he shall be set on the Pillory, or have 
other corporall punishment, other than of death, 
as the Court shall award where hee is convict.” 


“They may assesse a greater fine than is 
assessed by the Justices of Peace upon Indict- 
ments in the Countie, as it fell out in the case of 
Sir John Conway, and Lodovike Grevil, for that 
the said Z - assaulted the said Sir JoAn, and struck 
him to the ground at Temple-Barre with a 
cudgell called a Bastinado, for which he made 
fine in this Court C: 1: and more about the 27: 
of viz. though hee were indicted in the 
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Countrie for the same assault, and fined before | 


the Justices of Peace there, or found surety for 
the same fine.” 

“The rest of the misdemeanours punishable in 
this Court,” he says, “cannot bee comprized 
under any certaine title but this, for that the 
most part bee such as receive no speciall punish- 
ment, by either the Common or Statute Law. 
And these in the Civill Law are called, Crimina 
E-xtraordinaria, quia 
unde certe nulle pene existunt; Sed arbitris 
Judicis committuntur.” 


The following instances taken 
Crompton’s work, show some of the more 
unusual cases in which the Star Chamber 
exercised its jurisdiction. 

“A woman great with childe, which was sus- 
pected of incontinency without cause, was com- 


manded to bee whipped in Bride-well, Zondon, by | 


the Masters there; and because she fell to 


travell before her time, etc., they were for this | 


fined in this Court at a great summe: And by 
order of the Court, it was awarded that they 


should pay a certain sum to the said woman | : 
| he had spoken of one Sir John Yong, Kt., which 


| touched his life, which the said Smith could not 


about the 31 of Z/z. See the proceedings there 
concerning this matter in the yeare aforesaid, set 
downe more at large.” 


«A man tooke the beasts of another, but not 


feloniously, and held them as his owne in the | : 
| Court for falsely going about to prove one that 


deceit of the Buyer. This falsehood may bee 
punished here, if it be a notorious deceit as it 


case, Br. 85. 4b. Ass. 8.” 
. + 

“A man hath an £Zéeg7t, and the Creditour 
causeth the Jurie to find that the Debtor hath 
more land than indeed hee hath, insomuch as 
the Creditour hath all the land in execution; 
there hee hath no remedy to disanull the execu- 
tion by the Common Law, because he hath the 
land by record, zz. by the verdict of the 
Jurie. .. But it seemeth that hee shall be 
punished in this Court of Star-Chamber ; for this 
dealing is a procurement to the Jurie to bee 
foresworne, and no attaint lyeth, for it is but an 
Enquest of office.” 


“‘ Master Fleetwood the Recorder of London 





extraordine puniuntur, | 


from | 





| damages to the Knight.” 





was assaulted by one of the Queene’s house as 
he was going to Westminster, in the Terme-time, 
who gave him divers wounds, for which he was 
fined in this court, and put out of the Queen’s 
service.” 


“Note that one tooke upon him to view or 
survey gentlemens armes in the countrey, as if 
hee had been an Herald, and had counterfeited 
a Seale of the same office. And he was fined in 
the Starre-Chamber, because hee had gotten 
money of the Queene’s subjects by his falsehood, 
27, Eliz. vel circa.” 


“‘ Note that one G. writes his Letter to a juror 
to appeare between L. and C. D. and to do his 
conscience, and he was fined at twenty pounds 


| here, because he had nothing to do in the mat- 


ter. Here note that no man ought to meddle in 
any matter depending in suit where hee hath 
nothing to doe.” 


“ One Smith in the County of Somerset Esq., 
was fined in the Court for slandrous words, which 
prove, and he was committed and gave great 


“One L. O. of Kent was punished in the 


was his Cousin or Brother to be a Traitor: And 


seemeth, for hee may have an action upon the | for this he was adjudged to ride about Westmin- 


ster hall with his face to the horse-tayle.” 


“Note that one S. of the County of Lancaster 
for falsely procuring one to be indicted for the 
death of another, was fined in this Court to a 
great summe.” 


“Divers were set on Pillory in Cheapside 
in London . . . for cutting out the tongues: of 
certaine living beasts, and for barking of certaine 
fruit trees and burning of a Farme malitiously of 
one Greshams.”’ 


“ A Knight of the County of Northumberland 
was fined in a great summe in the Starre-Cham- 
ber because he permitted a seditious Booke 





The Court of Star Chamber. 


273 





called Martin Marprelate to be printed in his 
house.” 


“One writes to a Justice of the peace to send 
his warrant with a blanke, to put in one that he 
would attach upon suspition of Felonie, and so 
the Justice did, and because hee sent his warrant 
with a blanke to put in the name of one hee 
knew not, neither the matter, before the making 
of his warrant, hee was fined in this Court . . 
and it was one Sir J. R.” 


“One spoke of my Lord Dyer Chiefe Justice 
of the Common Pleas' that hé was a corrupt 
Judge, for which he was convicted in this Court, 
and adjudged to stand upon the pillorie, wide 
Statut. de Scandal magnatum, in the which the 
Judges of the Law are mentioned, and surely this 
man was a ‘very grave, reverend and upright 








Judge by the generall report of all men, and by 
this report greatly abused.” 


“Divers of the County of Middlesex had 
taken money to favour Lod. Grgvill prisoner in 
the Tower for suspicion of being accessary to 
murther if they should be returned upon his de- 
liverance, and of this they were convicted by 
good proofe: And they were fined in this Court 
to great fines, and three of them did weare 
papers from the Fleet to Westminster Hall, and 


| there also ; and backe againe to the Fleet.” 


He finally tells of how a justice who 


| had refused to take surety for the peace 


} 
| 
} 


because the justice who issued the warrant 
was not his friend, was for this deprived of 
his commission by the Star Chamber; and 
of how in the reign of Elizabeth a number 
of justices were fined for neglecting to appre- 


hend rioters. 


1 James Dyer, Lord Chief Justice of the Common Pleas | 


in Elizabeth’s time, to whom the above has reference, —a 
man whose admiration of law was, as Foss says, at- 


tended ‘‘ with such efficiency, firmness and patience as | 


not only to secure the confidence and admiration of 
his contemporaries, but also to fix a glory round his name 
which three centuries have failed to dim,” —had himself 
some experience with the Star Chamber. He was a friend 


Hudson gives several instances in which, 
without exactly trying people for common 
offenses such as treason and murder, they 
inflicted heavy penalties for acts which 


| might have been punished at common law 
| under those denominations. 


of the poor people and their stanch defender against the | 


oppressions of the powerful. 


This character of his was | 


displayed at the Warwick assizes in 1574 in supporting a | 


poor widow against the oppression of a rich knight of that 


county, whose illegal proceedings were assisted by the | dents where persons that gave countenance 


The angry magistrates ex- | 


bench of magistrates there. 
hibited articles against him to the privy council for his in- 
terference with their schemes. Dyer’s reply to the charges 
appears in the life of the Judge, prefixed to his reports 


edited by John Valient, but no mention is made of the dis- | 
position of the complaint, though it is alluded to by Lord | 7 3 
| commonly employed the Star Chamber. 


Chief Justice Montague in Wraynham’s case in 1618. 


The Earl of Rutland, for instance, was 
fined £30,000 for being concerned in the 
Earl of Essex’s insurrection ;—‘‘ and,” says 
Hudson, “there are above a hundred prece- 


to felons were here questioned.” 
In cases “‘ pending upon felony ” the party 


| was not examined upon oath. 


These, however, were not the cases which 
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THE COURT OF APPEALS OF MARYLAND. 


ri. 


By EvucGene L. DIDIER. 


A’ a general state election in Maryland, 
on the 6th of November, 1861, 
RICHARD J. BOWIE, of Montgomery County, 


was elected one of the judges of the Court | 


of Appeals, and com- 
missioned Chief Jus- 
tice by the Governor. 
A long and interest- 
ing public and pro- 
fessional career had 
well prepared him 
for the highest pro- 
fessional honor in the 
the State. Born in 
Georgetown, D. C., 
on the 23d of June, 
1807, he was educa- 
ted at the university 
of his native city; 
and, after acquiring 
a liberal education, 
studied law in the of 
fice of Clement Cox 
of Georgetown. He 
was admitted to the 
Bar before he had 
completed his nine- 


. RICHARD 
teenth year, a cir- 


cumstance almost unprecedented in the an- | 


*nals of the American Bar. Immediately after 
his admission, he removed to Rockville, 


Montgomery County, Md., where his re- | 


markable talents, close attention to business, 
legal learning, forensic eloquence, and cour- 


teous manners brought him, in a few years, | 


a large and lucrative practice. 


In politics, he was a Whig, and Henry | 


Clay was his idol. In 1835-6-7, he was 


elected to the Maryland Senate, and in | 


J. BOWIE, 


1840 was a delegate to the Whig Con- 
vention at Harrisburg, where he made a 
powerful appeal for the nomination of 
Henry Clay as a candidate for the Presi- 
dency. As all stu- 
dents of our political 
history well know, 
William Henry Har- 
rison was nominated. 
Mr. Bowie took an 
active part in the ex- 
citing campaign 
which followed; he 
traversed the whole 
state, making speech- 
es, urging the elec- 
tion of the Whig can- 
didate. In 1845 Mr. 
Bowie was elected 
prosecuting attorney 
for Montgomery 
County, and held that 
office until 1849, 
when he was elect- 
ed to Congress. He 
made his first speech 
in the House of Rep- 
resentatives in favor 
of Henry Clay’s celebrated Compromise 
Measures of 1850. He took a prominent 
part in the discussion of the important meas- 
ufes brought before Congress, during the 
four years that he sat in the House, from 
1849 to 1853. His talents and oratory 
reflected honor upon himself and credit 
upon his State during that most eventful 
period of our country’s history. 

In 1854 Mr. Bowie was nominated by 
the Whig party for Governor of Maryland. 


a 
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The political avalanche which swept over 
the country that year destroyed the Whig 
party, and Richard J. Bowie was defeated 
for the first time in his political career. 
After the dissolution of the Whig party, he 


| 
| 


took no active part in politics until the | 


when he 


He 


Presidential election of 1860, 
earnestly supported Bell and Everett. 


tion and military usurpation, the purity of 
Maryland’s highest court of law remained 
unsullied. 

In 1867 a new constitution was formed 
in Maryland, under which the Court of Ap- 
peals was reorganized. A general state 
election took place in November, at which 
Judge Bowie was a candidate for re-election 


was opposed to all sectional agitation, and | to the appellant bench. As none but Dem- 


declared himself un- 
alterably in favor of 
the Union at a time 
when it required 
great moral courage 
to resist the wave of 
Secessionalism that 
was sweeping over 
the South from 
Maryland to Texas. 
He foretold the im- 
pending Civil War, 
and urged the elec- 
tion of Bell and Ev- 
erett as the means 
of averting it. The 
result is history. 

As already men- 
tioned, Mr. Bowie 
was elected to the 
Court of Appeals of 
Maryland, in Novem- 
ber, 1861, and, in rec- 
ognition of his judi- 
cial learning, was ap- 
pointed Chief Justice of Maryland. He pre- 
sided over the highest court of the State dur- 
ing the trying times of the Civil War. Those 
were the darkest days Maryland had known 
since she became an independent State. 
In many instances the civil courts were 
ignored, and martial law ruled. Citizens 
were arrested without warrant of law, and 
the Constitution of the United States was 
openly violated, but not a suspicion of 
injustice, or partiality, or partisanship was 
cast upon the Court of Appeals. During 
all those four years of war, of civil commo- 


JAMES L. 





ocrats were elected 
to any office that 
year in Maryland, 
Richard J. Bowie suf- 
fered his second and 
last defeat at the 
polls. 

At the next gen- 
eral state election, 
held in November, 
1871, Judge Bowie 
was restored to the 
Court of Appeals, 
where he sat for ten 
years longer. In 
1876, the Legislature 
of Maryland extend- 
ed his time to 1882, 
as he would have 
reached the consti- 
tutional limit of sev- 
enty years before the 
next Legislature met 
in 1878, and, conse- 
quently, would have 
been ineligible without a special act of the 
General Assembly. This graceful compli- 
ment was paid to Judge Bowie by a Demo& 
cratic Legislature, with only three dissent- 
ing votes. Thus, the only Republican judge 
on the bench of the Court of Appeals 
was retained by a Legislature entirely op- 
posed to him in politics. This was the 
crowning honor of a life crowded with 
honors. It was the highest tribute that 
could be paid to him as a judge, and the 
greatest honor that could be bestowed upon 
him as a man. 


a> 
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Judge Bowie died on the 12th of March, 
1882, after a few days’ illness. Although 
in the seventy-fifth year of his age, he 
enjoyed excellent health. His funeral, 
which took place on the 15th, was one of 
the largest ever*witnessed in Montgomery 
County. Members of the Court of Appeals, 
distinguished lawyers from Baltimore, Wash- 
ington, Georgetown, Annapolis, Frederick, 


Hagerstown, and prominent people from | 


all the adjoining counties, attended the 
funeral in great numbers. Large meetings 
of the Bar were held in Montgomery, 
Frederick, and other counties of Maryland, 
at which resolutions were passed expressing 
high praise of Judge Bowie as a man, as a 
lawyer, as a judge, as a friend, as a citizen, 
as a “ prince among men.” 


JAMES LAWRENCE BARTOL, Chief Justice 
of the Court of Appeals of Maryland, from 
the adoption of the Constitution in 1867 
until his resignation in 1883, was born on 
the 4th of June, 1813, at Havre de Grace, 
Harford County, Md. Hfs early education 
was with a view of becoming a merchant, 
which was his father’s occupation. In 1828, 
he went to Baltimore to take a place in a 
mercantile house, but, after a short stay, he 
decided to continue his studies, and returned 
home. His father placed him as a private 
pupil with the Rev. Samuel Martin, an ac- 
complished scholar, who resided at Chance- 
port, York County, Pa. Here he remained 
two years, until, in his seventeenth year, he 
entered Jefferson College, Pa., and, after a 
most successful course, graduated in the 
nineteenth year of his age. In 1832, 
shortly after leaving college, he commenced 
the study of the law in the office of Otho 
Scott of Bel Air, Maryland. He was for- 
tunate in having such a preceptor. Mr. 
Scott was one of the famous lawyers of 
Maryland in those brilliant days when 
Reverdy Johnson, Roger Brooke Taney, 
William Wirt, John Nelson, and John V. L. 
McMahon threw so splendid a lustre over 





the Bar of Maryland. Mr. Bartol’s health 
became impaired, and he was compelled to 
relinquish his studies and take a trip to 
Cuba and Florida, where he passed the fall 
and winter of 1835-6. Returning to Mary- 
land in the spring of 1836, he resumed his 
studies, and was admitted to the Bar in the 
fall of the same year. For seven years he 
practiced his profession in Caroline and 
other counties of the Eastern Shore of 
Maryland. Seeking a wider field for his 
talents, he removed to Baltimore in 1845. 
Judge Bartol’s personal tastes and inclina- 
tions tended more to study, both legal and 
literary, than to politics; he had never 
sought an office either political or profes- 
sional; it was, therefore, more a surprise 
than a pleasure when he received the an- 
nouncement that the Governor of Maryland. 
had appointed him to the seat on the Bench 
of the Court of Appeals made vacant by the 
resignation of the Hon. John Thomson 
Mason. This was in the spring of 1857, 
and the following fall, the choice of the 
Governor was ratified by the people at the 
polls. His term of service expired in 1867, 
and he was re-elected to the Court of Ap- 
peals under the revised constitution of that 
year, and being the only judge on the Bench 
prior to its adoption who was returned, he 
was appointed Chief Judge. 

Judge Bartol possessed an eminently con- 
servative and judicial mind, an exquisite 
courtesy, an umnwearied patience. His 
opinions, which are spread upon the Mary- 
land Reports for a consecutive period of 
twenty-five years, are models of legal learn- 
ing and judicial fairness. 

A year after the close of the Civil War, 
Judge Bartol was called upon in a most 
important crisis in the affairs of Maryland. 
Governor Swann had removed two of the 
Police Commissioners of Baltimore, whose 
extreme radicalism rendered a fair election 
impossible in that city. They declined to 
vacate the office; and armed men from 


neighboring States threatened to uphold 
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Gen. Grant, 
United 


them in their determination. 
the Commander-in-Chief of the 


States Army, was sent to Baltimore by | 


President Johnson, with instructions to pre- 
serve the peace of the city, and to resist by 
armed force the violation of the law. Gov. 
Swann appointed two police commissioners 
in place of those who had been removed, 
whereupon the old commissioners ordered 
the new appointees 

to be arrested and 

lodged in jail. This - 
high-handed pro- ‘i 
ceeding caused the 
most intense excite- 
ment in the city. 
The counsel of the 
new police commis- 
sioners waited upon 
Judge Bartol, who 
was at his home in 
Baltimore, and pro- 
cured a writ of Ha- 
beas Corpus, which 
was made returnable 
at nine o'clock on 
Monday morning, 
November 5th, 1866, 
before the judge of 
the Superior Court. 
The writ was duly 
served upon the war- 
den of the jail, who 
declined to obey, 
until after the election on the 8th of No- 
vember, which was a triumph of the Con- 
servative over the Radical element. Judge 
Bartol decided that the Governor of Mary- 
land, under the Constitution, had the right 
and authority to remove the police com- 
missioners, and appoint others during the 
recess of the Legislature. The new com- 
missioners were thereupon discharged from 
custody, and took possession of the office, 
and entered upon the discharge of their 
duties. Thys was the majesty of the law 
upheld, and mob law averted. 


| 


| 








RICHARD H. ALVEY. 





A recent writer says with equal truth and 
beauty, that Chief Justice Bartol ‘‘ combined 
with all the qualifications of a profound 
lawyer and jurist and a great judge, a heart 
as gentle as any woman’s, a disposition so 
kind, a manner so dignified, courteous and 
deferential, a mind so fully stored with the 
treasures gathered in years of study and 
wide range of reading, that as a companion 
he was delightful, 
and he was no less 
beloved as a man 
than he was _ hon- 
ored as a judge.” 
That this is a tribute 
as high as it is just, 
all who knew Chief 
Justice Bartol will 
bear witness. 

When Judge Bar- 
tol resigned the Chief 
Justiceship in 1883, 
the Governor of Ma- 
ryland appointed 
RICHARD H. ALVEY, 
one of the associate 
justices of the Court 
of Appeals, his suc- 
cessor. Judge Alvey 
was born in Saint 
Mary’s County, Md., 
March 6, 1826. Af- 
‘ter finishing his ed- 
ucation, he com- 
menced the study of the law, and while 
thus engaged he served as deputy clerk of 
the county court. Soon after passing the 
Bar, he removed to Hagerstown, where he 
formed a partnership, first with John Thom- 
son Mason, and afterwards with William T. 
Hamilton, who was subsequently Governor 
of Maryland. The year after he removed 
to Hagerstown, he was nominated to the 
State Senate against his wishes and personal 
inclination. His friends-advised him to ac- 
cept the nomination, because in canvassing 
the county he would become acquainted 





278 





The Green Bag. 





with the people and promote his legal 
practice. His political opponent was Judge 
French, who had already represented Wash- 
ington County in the The 
canvass, which was very animated and in- 
teresting, resulted in a tie. At the second 
election Judge French was elected by forty 
majority. The next year, Mr. Alvey was 
again persuaded to enter the political field, 
this time as a presidential elector on the 
Franklin Pierce ticket. He made a thorough 
canvass of the State, and was elected. Dur- 
ing the Civil War he was arrested as a 
pronounced Southern sympathiser, and im- 
prisoned at Forts McHenry, Lafayette and 
Warren. At the close of the war he took a 
prominent part in reorganizing the Demo- 
cratic party in Maryland. As a member of 
the Constitutional Convention of 1867, he 
was active in framing the present constitu- 
tion of Maryland. The same year he was 
elected to the Court of Appeals as an as- 
sociate justice. He served for twenty-five 
years upon that Bench, during nine of which 
he was the Chief Justice. His work both 
as associate judge and Chief Judge of 
Maryland’s highest court of law has been 
pronounced “invaluable” by the Attorney- 
General of Maryland, while one of his asso- 
ciates on the Bench of the Court of Appeals 
did not hesitate to say that in point of ability 
and fitness for the judicial office, Judge 
Alvey has no superior on the Bench of this 
country or England. His opinions are 
quoted not only in the courts of the various 
States, but are accepted with respect in the 
Supreme Court of the United States. Of 
Judge Alvey it has been truly said that the 
Chief Justice of England, with his wig and 
gown, cannot maintain a greater dignity than 
the Chief Justice of Maryland did in his 
simple dress and natural manner; while in 
point of legal learning, no judge in England 
or America is his superior, and few his 
equal. His opinions, spread upon the re- 


Legislature. 


ports of Maryland, from the twenty-eighth 
volume down to the seventy-fourth, “ con- 





tain,” says Ex.-Gov. Wm. Pinkney Whyte, 
‘a record of learned opinions, delivered by 
him as the mouth-piece of the court, which 
is the grandest testimonial of accurate judg- 
ment, lofty principle and great legal knowl- 
edge of which any American judge may be 
proud.” Judge Alvey has a marvelous 
capacity for labor, and his fine natural abil- 
ities have been strengthened by years of 
patient study and laborious research. In 
dispatch of business he is unsurpassed, and 
it would be a bold lawyer who would ven- 
ture to introduce any irrelevant matter when 
Judge Alvey was presiding over the court. 

One of the most important decisions ever 
rendered in the Maryland Court of Appeals, 
was that of Judge Alvey in the case of the 
Chesapeake and Ohio Canal, in October, 
1890. Judge Alvey said in his decree in 
this case : — 

“ And it is represented by petitions filed that 


there are many claims due from the canal com- 
pany, amounting in the aggregate to a consider- 


, able sum, for labor and supplies furnished the 


company before the great freshet of 1889 to keep 
the canal in repair and operation, such as were 
payable out of the tolls and revenues if they had 
been sufficient under the authority reserved to 
the company by the proviso to section 2 of the 
act of 1844, chapter 281. If such claims are 
established and they be adjudged to be charges 
or liens upon the canal or its revenues superior 
to the liens of the bonds of 1844, they must also 
be provided for. These claims, however, are not 
now before the court, and therefore no definite 
determination can be made in regard to them.”’ 


Further on Judge Alvey decreed that the 
failure of the canal, within four years from 
May I, 1895, to earn enough money to pay 
any amount that may be determined to be a 
preferred lien on such tolls and revenues for 
labor and supplies furnished to the canal 
company, such failure in tolls and revenues 
(along with a failure to pay other claims 
enumerated in the decree) shall be regarded 
as evidence conclusive, unless the time be 
extended by the court for good and sufficient 
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cause shown, that the said canal cannot be | under the decree to file in the courts reports 
operated so as to produce revenue with | of their receipts and disbursements and a 
which to pay the bonded indebtedness of | statement of the condition of the work at 
the said canal company, etc., the decree for | stated times. It appears that this had not 
the sale shall be enforced. been done and the financial prospects of the 

The capital stock of the Chesapeake and | work are not known to the public. It has 
Ohio Canal Company is $3,851,593.67. | been stated that the present physical con- 
Of this the United States owns $1,000,000 | dition of the work is better than it has been 


| 
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and the State of Maryland the greater part of 
the remainder. In 
addition to this the 
State holds two mort- 
gages, one for $4,- 
375,000 and another 


at any time since its construction. It is 
under the decree in 
this case that the 
trustees of the bond- 
holders of 1844 are 
now operating the 


for $2,000,000. canal. 
These sums were in- On the 12th of 
sufficient to complete April, 1893, Presi- 


the canal to Cum- 
berland, and the in- 
complete canal was 
comparatively value- 
less and without earn- 
ing capacity. That 
was in 1844, and the 
Legislature that year 
passed a law author- 
izing the canal com- 
pany to borrow 
$1,700,000 to com- 
plete the canal and 
waiving the State’s 
lien upon its revenues 
in favor of that loan. 
In 1848 the mort- 


gage was executed under the terms of this | 


JOHN M. 





ROBINSON, 


dent Cleveland tele- 
graphed to Judge 
Alvey, telling him he 
wished to see him, 
and asking whether 
it would be conven- 
ient for him to come 
to the White House. 
The next day the 
Judge went to Wash- 
ington, and was most 
cordially received by 
the President, who at 
once offered him the 
place of Chief Justice 
of the new Court of 
Appeals of the Dis- 
trict. of Columbia, and urged him in the 


act, and bonds to the amount of $1,699,- | most complimentary terms to accept the 


600 were issued under it. 
celebrated bonds of ’44, whose trustees are 
now operating the canal under the decree 
of Judge Alvey, of October, 1890. Under 
the terms of that decree the trustees have 
until May 1, 1895, to show whether or not 
the canal can earn a sufficient revenue to 
justify its continuance as a waterway. The 
decree for the sale has been signed and 
operation is suspended until the time named. 
The trustees of the bondholders are required 


These are the | 





position. Judge Alvey replied that if his 
appointment would be satisfactory to the 
Washington Bar, he would accept the posi- 
tion. President Cleveland said he was per- 
fectly well assured that his appointment 
would be entirely. satisfactory in Washington, 
and added that, being familiar with Mary- 
land law, which is the fundamental law of 
the District of Columbia, and having had a 
long experience on the Bench, he wished his 
aid in organizing the new court. Judge 
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Alvey thereupon signified his willingness to 
accept the appointment, and warmly thanked 
the President. 

The appointment of Chief Justice Alvey 
to the District Court of Appeals caused 
mingled feelings of surprise, regret and 
satisfaction throughout Maryland, but no 
person was more surprised than the Judge 
himself. _Naone had recommended him, no 
one had filed any application in. his behalf 
for the place, and no one, so far as he knew, 
had recommended the appointment to the 
President. He was not even acquainted 
with President Cleveland personally, but the 
President, of course, knew Judge Alvey by 
reputation, and the selection was entirely 
due to his high merit and eminent fitness 
for the place. When Chief Justice Waite died 
during Mr. Cleveland’s first administration, 
Judge Alvey’s name was among those sug- 
gested to the President as his successor. 
Mr. Cleveland, after ascertaining what kind 
of a man the Maryland judge was, said that 
no one could be better fitted for the place. 
But he did not think it expedient at that 
time to appoint a Southern man to be Chief 
Justice of the Supreme Court of the United 
States. But for this, Judge Alvey would 
probably be in the seat now occupied by 
Chief Justice Fuller. 

On the 20th of April, 1893, Chief Justice 
Alvey retired from the Court of Appeals, and 
the occasion was one of the most memorable 
ever witnessed in that venerable court-room. 
Never before had so many lawyers been pres- 
ent there. All the judges of the Court of 
Appeals were present except one: the Balti- 
more Bar was represented by some of its 
most prominent members; and lawyers from 
the various counties of Maryland came to do 
honor to the retiring Chief Justice. 

The speakers were Attorney-General John 
P. Poe, Hon. John V. L. Findlay, Col. 
Charles Marshal, and others. It is well to 


rescue from newspaper oblivion some of the 
speeches made on this occasion, especially 
as they express the opinion of the leading 





members of the Maryland Bar as to the 
eminent worth of Chief Justice Alvey as a 
man and as a judge. 

Attorney-General John Prentice Poe, as 
the representative of the Bar of the State, 
was the first speaker. He said: — 


“The public announcement that to-day for 
the last time we shall have the privilege of seeing 
our honored Chief Justice in his accustomed 
place in this court very easily accounts for this 
unusual gathering of representative members of 
our Bar. We come to take affectionate leave of 
him as he quits us to enter upon a new field of 
judicial usefulness and honor. We come to bear 
our public testimony to the dignity and purity 
with which for twenty-five years he administered 
enlightened justice in our midst. 

“We are here to thank him for the serene 
patience with which he always listened, the la- 
borious thoroughness with which he always in- 
vestigated, the calm, analytical thoughtfulness 
with which he pondered and the commanding 
power with which he embodied the well-con- 
sidered results of his deep study and reflection in 
the luminous judgments -which, enriching forty- 
nine volumes of our reports, will connect his 
name forever with the proudest history of this 
tribunal. 

“We are here to tell him before he steps down 
from the high place which it has so long been a 
strength and a consolation for us to know that he 
filled, how we admired and gloried in his enthu- 
siastic devotion to his work, the absolute sur- 
render of his time and talents to the absorbing 
demands of his judicial functions and the inestim- 
able benefits to the jurisprudence of our State of 
his ample legal learning and acquirements. 

“We would have him to know also that a life 
so completely given up, as his has been, to the 
best and loftiest discharge of the duties and ‘re- 
sponsibilities of his office has made a deep and 
permanent impression upon both Bench and Bar, 
and cannot fail by the simple force of its quiet 
and unobstrusive example to stimulate to gener- 
ous emulation the gifted and aspiring of our pro- 
fession. 

“We part with you, Mr. Chief Justice, with 
the sincerest and profoundest regret. Those of 
us to whom for a quarter of a century you have 
been so familiar a figure in this chamber can 
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never become reconciled to the loss which your 
retirement brings upon us nor cease to deplore 
your withdrawal. We feel that we ought to say 
this to you face to face, with all the emphasis that 
the highest respect for your intellectual powers, 
grateful admiration of your judicial work, just 
pride in the resolute independence of your char- 
acter and warm appreciation of your unfailing 
personal kindliness and courtesy to us all can 
inspire. 

““ We know, too, that 
these utterances of ours 
find full and hearty re- 
sponse in the hearts 
and minds of your col- 
leagues, and that they 
deeply share with us in 
the sense of irreparable 
loss in the realization 
that they and we are 
no more to have the 
benefit of your wise 
counsel, ripe experi- 
ence and vigorous fac- 
ulties. 

“Called from us, as 
you have been, by Pres- 
ident Cleveland in the 
exercise of that admir- 
able discrimination and 
judgment that charac- 
terize his performance 
of public duty, under 
circumstances naturally 
so gratifying to your- 
self and to the people 
of our State, we cannot 
let you leave us and go among strangers without 
these earnest expressions of our affectionate re- 
gard and this public recognition of your well- 
earned right to the fullest measure of eulogy 
for the rare vigor and excellence and absolute 
uprightness of your judicial career. Ever without 
fear, it always was without reproach.” 


Mr. Poe read a letter from Mr. S. Teackle 
Wallis, in which, after regretting that his 
health prevented him from being present, 
Mr. Wallis spoke of Judge Alvey as fol- 


lows* 








WILLIAM S. BRYAN, 





“The conspicuous position to which the Chief 
Judge has been called is, of course, of no more 
than equal rank with that which he resigns. It 
nevertheless enlarges so much the scope of his 
usefulness and opens to him a career of much 
broader national opportunity that no friend could 
desire or expect him to make the sacrifice of de- 
clining it, even if it had not in other regards the 
attraction of greater permanency and more tran- 
quil independence. It is difficult, at the same 

time, to measure the 
loss which his removal 
entails upon the citi- 
eee zens of his native State, 

7 whose well-founded 
confidence in his abil- 
ity and learning and 
his tried impartiality 
and courage entered so 
largely into their re- 
spect for the tribunal 
over which he presides. 
By none will that loss 
be felt more sincerely 
than by the learned 
judges whose responsi- 
bilities he has shared 
for so many years. 
«But it would be im- 
possible on the present 
occasion to say with 
propriety what we all 
feel and shall continue 
to feel and what the 
universal opinion of the 
people would so amply 
justify us in expressing. 
We can only give voice to our own and the pub- 
lic regret and follow our distinguished friend and 
brother in his new career with the affectionate 
pride and gratitude which have accompanied 
him in the place that he leaves vacant.”’ : 


At the close of the speeches of the mem- 
bers of the Bar, Judge Alvey made an ap- 
propriate response, after which he shook 
hands with all present, which concluded the 
interesting ceremony, which will be long 
remembered by all who took part in it. 
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OLIVER MILLER was among the very 
few judges of the Court of Appeals who 
were not Marylanders by birth. He was 
born at Middletown, Conn., April 15, 1824. 
At an early age, he went to live with his 
sister, Mrs. Converse, whose husband was 
principal of an academy at Frederick, Md. 
After an excellent preliminary education, he 
entered Dartmouth College, and graduated 
with distinction in 1848, and the same year 
went to Annapolis, Md., studied law with 
Hon. Alexander Randall, and was admitted 
to the Bar in 1850. For ten years from 1852 
he was reporter of the Court of Appeals. 
He was among the small number of Demo- 
crats who sat in the Constitutional Conven- 
tion of 1864, and greatly distinguished him- 
self as a powerful speaker. He represented 
Anne Arundel County in the House of Dele- 
gates in 1865-67, and in the latter year was 
elected Speaker. In November, 1867, he was 
elected to the Court of Appeals, and at the 
expiration of his term of fifteen years, was 
re-elected in 1882. Judge Miller possessed 
personal and mental characteristics that 
made him one of the most remarkable men 
that have been on the Bench of the Court of 
Appeals within the memory of living men. 
His opinions have contributed to sustain the 
great reputation which the court enjoys 
throughout the United States. He was a 
most patient, hard-working, industrious 
judge, and among his associates the great- 
est respect was paid to his opinions. After 
serving twenty-five years on the Bench of the 
Court of Appeals, Judge Miller retired on 
account of his declining health, to the regret 
of all the members of the court and the 
lawyers who practiced before it. He died 
in 1892 at Annapolis, which city had been 
his home for forty-four years. 


JOHN MITCHELL ROBINSON, who was ap- 
pointed Chief Justice of the Court of Ap- 
peals after the resignation of Judge Alvey, 
was elected a judge of the court in 1867, 
and is the only one of the present appellate 





Bench elected at that time. He was born in 
Caroline County, Md., on the 6th of Decem- 
ber, 1827. He graduated at Dickinson Col- 
lege, Pa., in 1847, and after studying law 
for two years, was admitted to the Bar in 
1849. He practiced his profession at Cen- 
treville, Queen Anne’s County. In January, 
1851, when only twenty-four years old, he 
was appointed deputy attorney-general for 
that county; and in November of the same 
year was elected State’s attorney. In 1864 
he was elected judge of the circuit which 
comprises the counties of Kent and Queen 
Anne’s. In 1867, as we have seen, he was 
elected to the Court of Appeals. During 
the twenty-six years that he has been on the 
appellate Bench, he has delivered upwards 
of four hundred opinions, covering many 
subjects of importance, and displaying a 
profound legal learning, a wide range of 
thought and an extraordinary variety of 
reading. Judge Robinson is a hard worker, 
and never misses a day’s attendance during 
the sitting of the Court of Appeals. He is 
aman of the highest honor, of unyielding 
integrity, and of a stern sense of duty. His 
splendid service on the Bench for fifteen 
years gave such general satisfaction, that at 
the expiration of his first term in 1882, he 
was re-elected without opposition. His pres- 
ent term will expire in 1897, and he will 
the same year complete the constitutional 
limitation of seventy years; but he is so 
vigorous in mind and body that the Legisla- 
ture will no donbt pass a special act allowing 
him to enter upon a third term if he should 
wish to continue on the Bench. He has al- 
ready been a member of the Court of Ap- 
peals longer than any other judge since the 
formation of the tribunal, except Chief 
Justice John Buchanan. 


Hon. GEORGE BRENT was born in Charles 
County, Maryland, in September, 1817. 
His parents were George Brent and Matilda 
Brent, z@e Thomas. His mother was the 


daughter of Major Thomas, of St. Mary’s 
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County, and a sister of James Thomas, 
who was Governor of the State. Judge 
Brent graduated at Georgetown College in 
the District of Columbia. He studied law 
in Washington City with his uncle, William 
L. Brent, and completed his legal education 
at the Law School of Harvard University. 
He then commenced the practice of law in 
his native county, having settled+ at Port 
Tobacco, the county 
seat, and was soon 
successful in obtain- 
ing a large and lucra- 
tive practice in the 
three counties, com- 
prising the First Ju- 
dicial Circuit of the 
State. In 1841, he 
became State’s attor- 
ney, and continued in 
the office until 1850. 
He was a member of 
the Whig party until 
it disbanded, when he 
united with the Dem- 
ocrats. He several 
times represented his 
county in the Legis- 
lature, but always 
manifested a_ prefer- 
ence for professional 
rather than political 
life. He was a mem- 
ber of the State Con- 
stitutional Convention in 1850, serving as a 


colleague of the Hon. William M. Mer- | 


rick, Hon. Daniel Jenifer, and General John 
G. Chapman. In 1861, he was elected 
judge of the First Judicial Circuit. When 
the judicial system of the State was changed 
by the Constitution of 1864, he was one of 
the judges retained under its provisions. 
The judicial system was again changed by 
the Constitution of 1867, but Judge Brent 
was elected without opposition Chief Judge 
of the circuit in which he resided, thus 
receiving the high compliment of a Demo- 








JAMES MC SHERRY. 





cratic as well as a Republican endorsement 
of his ability and integrity. He was mar- 
ried in 1849, to Catherine, the eldest 
daughter of the Hon. William M. Mer- 
rick, who died in August, 1877, leaving him 
with a large family of children. 

The Judge died at the age of sixty odd, 
while occupying his seat on the Bench of 
the Court of Appeals. 


Hon. JOHN RITCHIE 
was for a number 
of years one of the 
leading lawyers of 
Western Maryland. 
He was born in Fred- 
erick, Maryland, in 
the vear 1832. His 
great-grandfather was 
a Scotch immigrant 
into Maryland, prob- 
ably coming from the 
Cumberland Valley, 
in Pennsylvania, and 
settled in Frederick 
County at an early 
period. His father 
was Dr. JohnS. Ritch- 
ie, a well-known and 
talented physician of 
Frederick County. 
John Ritchie, after re- 
ceiving an academic 
education, completed 
his preparation for the practice of the law at 
Harvard University. He then returned to 
Frederick County, and entered on the 
practice of his profession in partnership with 
the Hon. William P. Maulsby, who was 
afterwards a Judge of the Court of Appeals. 
He soon acquired a lucrative practice, and 
was recognized as one of the best speakers 
in the State, in the forum of justice as well 
as on the hustings. His first appearance 
in the field of public activity, was as captain 
of a militia company in Frederick County, 
which was the first militia organization to 
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sehen 


offer its services to President Buchanan 
for the suppression of “the John Brown 
Raid” at Harper’s Ferry. The offer of 
services was accepted, and the company 
marched to Harper’s Ferry, and assisted in 
surrounding the Engine House during the 
storming of that retreat by the United 
States Marines. In 1860, Mr. Ritchie was 
one of the Democratic electors on the 
Breckenridge ticket in Maryland. Some 
years afterwards, he was elected State’s At- 
torney for Frederick County, and was re- 
elected at end of his four years’ term. He 
was elected to Congress a little later from the 
sixth district by a majority of over eighteen 
hundred. He was the Democratic candi- 
date, and his personal popularity was 
strongly attested by the size of his majority 
in a district Republican under normal con- 
ditions by a good many hundreds of votes. 
In the Democratic convention of 1875, he 
represented the ‘Hamilton,’ or reform 
element of the Democratic party, but did 
not succeed in his strenuous endeavors to 
secure the nomination of Mr. Hamilton for 
the governorship. In 1877, he was more 
successful, and secured Mr. Hamilton’s 
nomination, as the Democratic candidate, 
after a most able and eloquent speech. Mr. 
Hamilton was in due course elected, and 


appointed Mr. Ritchie to the post of Chief | 


Judge of the Sixth Judicial Circuit of Mary- 
land, thereby, of course, making him a 
member of the Court of Appeals. The 
Sixth Circuit comprises the counties of 


Frederick and Cumberland. Judge Ritchie | 


died in 1887, having served only ten years 
of the term for which he was elected. 


Next in seniority to Chief Justice Robin- 
son is Associate Justice WILLIAM SHEPARD 
BRYAN. 
Berne, N.C. He comes of an old and dis- 
tinguished family which lived in that town 
for four generations. His father, Hon. John 
H. Bryan, was a member of Congress from 





was President of the United States. He 
practiced law for forty years, and it was in 
his office that his son studied after graduat- 
ing at the University of North Carolina. 
Judge Bryan removed to Baltimore in De- 
cember, 1850, and for thirty-two years 
devoted himself exclusively to the practice 
of his profession. During all this time, he 
resolutel> refrained from all participation in 
politics, except in 1876, when he was in- 
duced to become a presidental elector on 
the Tilden ticket. In 1883, when Judge 
Bartol retired from the Court of Appeals, 
Mr. Bryan, without any solicitation on his 
part, was nominated for the vacant judge- 
ship, and triumphantly elected, although 
his nomination was made only ten days 
before the election. 

Judge Bryan represents the city of Balti- 
more on the Bench of the Court of Appeals, 
and has no circuit duties to perform. He 
is most regular in his attendance, and assid- 
uous in the performance of his duties. He 
has delivered the opinion of the court in 
many interesting and important cases, among 
others, Linthicum vs. Coan, in 64th Mary- 
land, involving the riparian rights on the 
Potomac River; the case of Tragaser Gray, 
in which the high license law was decided 
to be constitutional, and the case of the Lake 
Roland Elevated Railway Co., in which it 
was decided that the Mayor and City Coun- 
cil of Baltimore had the power to repeal an 
ordinance which granted the use of the 
public streets to a railway company when- 
ever in their judgment the public interest 
required the repeal. 

Judge Bryan is a delightful companion. 


| His wide range of reading in history and 


Judge Bryan is a native of New | 


general literature has stored his mind with 
many interesting facts with which he en- 
riches his conversation. He resides at 


| Annapolis during the sessions of the Court 


North Carolina when John Quincy Adams | 


of Appeals, and spends his vacation at 
Staunton, Va. 


Hon. JAMES MCSHERRY, who represents 
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Frederick and Montgomery Counties in the 
Court of Appeals, is the son of James Mc- 
Sherry, author of the well-known History of 
Maryland. The great-grandfather of the 
judge, Patrick McSherry, came to America 


from Ireland in 1745, and settled in Penn- | 


sylvania, where he was for many years a 
justice of the peace. When the American 
R@olution broke out, he joined the patriots, 
and was elected one 
of the Committee 
of Safety for York 
County. James Mc- 
Sherry, the son of 
Patrick, and grand- 
father of the subject 
of this sketch, was a 
member of the Penn- 
sylvania Legislature 
for thirty years; he, 
also, served one term 
in Congress. 

Judge McSherry 
was born in Freder- 
ick, Md., on Decem- 
ber 30th, 1842, and 
has lived there all his 
life. He was edu- 
cated at Mt. St. 
Mary’s College, Em- 
mitsburg, and would 
have graduated in 
1862, but he left the 
previous year on ac- 
count of the war. 
ern sympathizer, and although only a mere 
boy, was arrested and confined 
McHenry for a short time. 


JOHN P. 


He was a strong South- | 





in Fort | 
He studied law | 
under his father, and was admitted to the | 


Bar on the goth of February, 1864. He | 


was actively engaged in practice for twenty- 
three years, until in November, 1887, he 
was elected without opposition to the Court 
of Appeals. 


During the seven years he has | 


been on the Bench, he has won the con- | 


fidence and admiration of his associates as 
well as the members of the Bar for his 


| 
| 


BRISCOE, 


broad and vigorous intellect, his quickness 
of apprehension, the clearness of his reason- 
ing, his extraordinary capacity for work and 
his conscientious application to duty. 


Hon. JOHN PARRAN BRISCOE was born 
on August 24, 1853, near Lower Marl- 
borough on the Patuxent river, Calvert 
County, Maryland. He is the son of James 
T. Briscoe and Annie 
M. Parran. His fa- 
ther was a_ Pierce 
elector with Judge 
Alvey, was State sen- 
ator for his county 


from 1842 to 1848 
and from 1861 to 
1869; and a mem- 


ber of the constitu- 
tional convention of 
1867. His grand- 
father, Philip Briscoe, 
was for years pres- 
ident of Charlotte 
Hall Academy in 
Saint Mary’s County. 
The Judge’s father 
was in the Federal 
service under A. Leo 
Knott, Esq., who was 
second assistant post- 
master-general dur- 
ing Mr. Cleveland’s 
first administration. 
The Judge received his education at Char- 
lotte Hall Academy, and at St. John’s Col- 
lege, Annapolis. He studied law with his 
father, at that time practicing in Baltimore, 
and was admitted to the Bar in May, 1875. 
After practicing in Baltimore for a short 
while, the Judge moved to Calvert County, 
where he was three times elected State’s at- 
torney, in 1879, 1883 and 1887. 

When Judge Stump became disqualified 
by the constitutional limitation of age, 
Judge Briscoe was appointed by Governor 
Jackson Chief Judge of the Seventh Judicial 
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Circuit, comprising the counties of Prince 
George’s, Calvert, Charles and St. Mary’s. 
This was in February, 1890. In August, 
1891, the Judge 


Democratic convention 


to the Court of Appeals, for the full con- 
stitutional term of fifteen years. He is a 


member of his party’s State central com- | 


mittee, and an active 
worker in his official 
position. During his 
brief time on the 
Bench, he has deliv- 
ered a number of 
important opinions, 
among which may 
be mentioned the fa- 
mous ‘“ oleomargar- 
ine” the 
opinion on the con- 
stitutionality of a 
statute allowing 
‘““guaranty compan- 
ies’’ to become sole 
sureties on bonds, 
the decision of the 
gambling case in 76 
Maryland Reports, 
holding that the stat- 
ute of “oth Anne” 
is in force in this 
State, and makes a 
whole debt void 


decision, 


DAVID 


where any portion of it was contracted with | 
| Robert Fowler, for many years an influen- 
| tial and prominent citizen of the State, and 


reference to a “gambling consideration,” 
and many others. 


ANDREW HUNTER BOyD was born in 
Winchester, Virginia, July 15, 1849. 
was the youngest son of the Rev. Dr. A. 
H. H. Boyd, a Presbyterian minister, who 


resided at the time of his death in Winches- | 
ter, Va. He was educated at private | 
| once engaged in practice in the city. For 


schools in Winchester and at Washington 


College (now Washington and Lee Univer- | 
sity) at Lexington, Va., and the University | 


was nominated by the | 
at Port Tobacco, | 
and he was elected in the following fall | 


of Virginia. He graduated in the law 
school of Washington and Lee University 
in June, 1871. Settled in Cumberland, 
Md., in August, 1871, and continued the 
practice of law there until he was appointed 
Chief Judge of the Fourth Judicial Circuit 
by Governor Frank Brown, on May 1, 1893. 


| He was elected to that position at the gen- 


eral election held in November, 1893, which 
position he still holds. 
As Chief Judge of 
the Circuit Court he 
is an assoc.ate judge 
of the Court of Ap- 
peals of Maryland. 
The only office ever 
held by him prior to 
his appointment as 
judge is that of 
State’s attorney for 
Allegany County, to 
which he was elected 
in November, 1875, 
and held the office 
for one term of four 
years. 

He married Bessie 
M. Thurston, of 
Cumberland, Md., by 
whom he has three 
children living in 
Cumberland. 


FOWLER, 


Judge DAVID 
FOWLER is the second son of the late Hon. 


at one time treasurer. He was born in 


| Washington County in 1836, graduated at 
He | 


the College of St. James, near Hagerstown, 
1858, along with a number of men who 
afterward became prominent. He came to 
Baltimore, studied law with Brown & Brune, 
was admitted to the Bar in 1862, and at 


some years he occupied an office adjoining 
that of Mr. Charles J. M. Gwinn, for whom, 
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in his absence, he transacted a considerable 
amount of business. Later on Mr. Fowler 
bore the same relation to Reverdy Johnson 
that he had formerly with Mr. Gwinn. He 
wrote the will of that great lawyer at his 
dictation, and Mr. Johnson devised to him 
a number of valuable Maryland and other 
books, which Judge Fowler now has and 
prizes highly. 

Judge Fowler never took to politics and 
never was much of a politician. 


| 
| 
| 
| 


the court. He is a man of excéllent judg- 
ment, conservative in his views and opinions 
and is pre-eminently what is called a safe 


judge. He is a clear reasoner and thinker, 


| and above all things has that exalted sense 


of honor and strict impartiality so eminently 
befitting his high office. 
The chamber of the Court of Appeals 


_is in the old historic State capitol, Anna- 
_ polis, where Congress sat during the clos- 


His only | 


essay in this direction was as candidate for | 


the House of Delegates in Baltimore County 
in 1875, when the whole Democratic ticket 
was overwhelmed by the so-called “‘ potato 
bug” movement. In 1882, when the terms 
of the judges elected in 1867 expired, Mr. 
Fowler was a candidate for the office of 
associate judge. Judge Yellott was elected 
Chief Judge and Mr. Fowler associate. 
Seven years later, in 1889, Judge Yellott 
arrived at the age of seventy years. The 
Legislature did not extend his term and 
he retired. Governor Jackson gave Judge 
Fowler the appointment in the spring of 
1889, and in the fall of that year he was 
elected for the term of fifteen years over 
Mr. Keech. Judge Fowler married Miss 
Brinkley, of Baltimore. His home is at 
Towson. His circuit includes the counties 
of Baltimore and Harford, and he does a 
large amount of circuit duty both at Tow- 
son and Belair. Judge Fowler is an in- 
dustrious and hard-working member of 





ing days of the Revolution, and where 
Washington resigned his commission on 
the 23d of December, 1783. The Court 
of Appeals of Maryland has been for more 
than a century the sure refuge of the people 
from political despotism, ever holding over 
them the shield of the Constitution. At 
present, as in the past, Maryland’s highest 
court stands far above and beyond all polit- 
ical partisanship; the boldest and most 
reckless ‘‘ boss” or ‘‘ manager” has never 
dared to attempt to ‘“‘pack” it, or to attack 
its integrity. The court holds three terms 
a year, January, April and October, and 
the dockets altogether generally number 
about one hundred and seventy-five cases. 
It is estimated that one-third of the cases 
that come before the court are reversed. 
As appears by this article, the Court of 
Appeals of Maryland has numbered among 
its members many distinguished men. The 
present Bench is equal to any of its pred- 
ecessors in dignity and ability. 
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THE LAW OF THE LAND. 


VII 


THE 


NORTH 


ro 
STAR. 


By Wm. ArcH. McCLEan. 


UR title is somewhat on the order of 
Josh Billings’s lecture on milk. 
subject was dismissed with the reflection that 
the best thing on milk is cream. 


The | 


The most | 


valuable star in the heavens for the purposes 


of the inhabitants of earth is the North Star, | 
and with this and a few other casual remarks | 


we will dismiss our title. There is some- 


thing fascinatingly mysterious about that 


great bright star that has proved the faith fut | 


friend and guide of mariners. The north 
star might be said to be the brilliant jeweled 
head of the pole or axis of the earth, blaz- 
ing this information for the use and benefit 
of mankind. The axis of the earth points 
to the north star. For practical purposes, 
the north star is observed for purposes of 
ascertaining the axis, the true north. The 
magnetic needle of the compass points to 
the north, to the axis that points to the 
north star. What has the magnetic needle 
to do with it? Ah, that’s the rub. 


It has | 


| 
| 
| 
| 


everything to do with our story, so we are | 


compelled to dismiss our fascinatingly mys- 
terious title. 
We all know and have seen that wonder- 


ful instrument, a compass, with its poised | 


needle always swinging and vibrating to the 
north. We know that there is a mariner’s 
compass and a compass used for land sur- 
veying. Now this quivering little needle 
points to the true north, the axis of the 
earth, and it does not so point. 
is as contradictory as an Irish bull. On 
certain lines upon the earth’s surface called 
variation, the needle 
toward the pole. Such a line at the present 
time passes near Wilmington, N.C., Char- 
lotteville, Va., and Pittsburg, Pa. 


lines of no 


This needle | 


points | 


the needle points to the north, on these 
lines of no variation, it is the true north, the 
pole, the axis, the north star. However, on 
the eastern side of this line the variation of 
the needle is toward the west, increasing in 
amount with the distance from it. On the 
western side the variation is toward the east. 
Take for instance the line of no variation 
above mentioned. The variation of the 
needle at New York City is six degrees 
west, while at the Pacific coast it is between 
fifteen and twenty degrees east. 

This variation undergoes a_ progressive 
change in amount, and after long periods 
changes in direction, vibrating, in fact, be- 
tween certain limits. These of no 
variation are constantly slowly changing. 
In London in 1575 the variation was easterly 
eleven degrees, fifteen minutes, in 1657 it 
was nothing, then it slowly advanced to its 
maximum 1815, twenty-four degrees, 
seventeen minutes and eighteen seconds 
westerly. In the Eastern States the north 
pole of the needle is moving westward 
slowly. 

One can readily see the need of great 
care in surveying. The surveys should al- 
ways be referred to the true meridian, or the 
date of the survey be indicated so that such 
reference may at any time be made. The 
variation of the needle from the true merid- 
ian is corrected by allowing for the amount 
of this variation as established for the place 
and time, or as determined by observations 
made for the purposes at the time. The 
exact cause of the continued shifting of the 
needle of the compass is as yet a matter of 


lines 


in 


| speculation with science. 


When | 


This variation becomes a matter of great 
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importance in rerunning old lines or in 
making surveys in relation to them. On 
surveys made years ago due allowance for 
this variation or declination must always be 
made to enable the surveyor to follow the 
original lines. In order to do this the sur- 
veyor must turn the forward end of his 
compass to the right in those sections in 
which the variation is to the west, just so far 
as will compensate for the change or varia- 

g 


The variation 


tion which has occurred in the time elapsing 
since the original survey. 
varies much. It generally is one degree in 
thirty years, but oftentimes is much greater, 
or less, which is to be attributed to the differ- 
ences in compasses, the defectiveness of many 
of the old instruments, and often to the care- 
lessness and inaccuracy of the work upon 
the ground when first done, in days when 
the country was a wilderness and lands of 
little value. 


| 





It is impossible to rerun a survey cor- | 


rectly without regarding this rule as to varia- 
tion, as otherwise all lines would be different, 
and as often as surveyed there would be a 
new set of degrees to designate each line. 
This would be so although the tract of land 
surveyed would contain the same quantity of 
acres and would close on the beginning 
corner just as it would if correctly surveyed. 
This difference becomes material when the 
lines are of considerable length, amounting 
to about one rod in width at the end of 
every fifty-seven poles of a line for each de- 
gree of error. The surveyor in running 
any north line of one mile in length, which 
had been originally run say ninety years 
ago, without making any allowance for the 
variation, which would be about three de- 
grees, and running according to the degree 
of the old survey, would trespass upon 
the tract lying to the west to such extent as 
to cut off a wedge which would be nearly 
seventeen rods wide at the far end and con- 
tain about seventeen acres. 

Weare coming to our story. 
this diagram. 


Look upon 





—NORTH ~ 


gone. 





This diagram represents a tract of land 
in southern Pennsylvania of between twenty- 
five and twenty-seven acres. The lines of 
the three sides were run many years ago. 
The corners were all well marked and estab- 
lished. The tract was partly timber land. 
It was owned by a man by name of Fore. 
A Mrs. Reece agreed to purchase of Fore 
twenty-five acres of land and was given a 
deed for so many acres, three of the sides 
to be the three old surveyed sides as shown 
on diagram; the line of the fourth side was 
to be surveyed and marked. 

Fore meanwhile dies. His administrator 
takes a surveyor upon the ground and 
makes a survey. In doing so he obtains 
fromthe old papers all the lines except one, 
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makes a calculation to ascertain the course 
he should run across the tract so as cut off 
twenty-five acres. 


marks the beginning and end of this line. 
In his calculations he forgets to allow for 
the variation. All the old courses, by rea- 
son of the variation from lapse of years, have 
slipped westward. In consequence this new 


line veers off and takes in two more acres | 
| This timber 
Reece | 
goes into possession of the piece surveyed | 
off and remains in undisputed possession | 


done, had allowance 
Mrs. 


than it should have 
been made for the variation. 


thereof for ten years, without being aware 
that she had more than the twenty-five acres 
that she agreed to buy. 

After the lapse of this decade of peaceful 
possession, the same surveyor makes the 
discovery of his mistake of not having made 
allowance for the variation. A son of 
the surveyor has become the owner of the 
adjoining land on the west, consequently 
the mistake costs this son the loss of two 
acres of land. However, time by limitation 
has not placed the mistake in such a position 
that it cannot be corrected. So the sur- 


veyor returns upon the land and makes a | 


new line inthe attempt to correct his mis- 
take. 


On the trial resulting over the confusion | 


of lines, the surveyor testifies that the vari- 
tion of the needle of the compass for the 
period of time elapsing since lines were 
originally surveyed would be about four de- 
grees. 
forgotten to make allowance for this varia- 


tion of four degrees, and consequently too | 


much land was embraced in survey of land 


for Mrs. Reece. 


correct his errorand made the correction by | 
going east nine poles on the base line and 
then running north twenty-five degrees, east | 
one hundred and fifty-four and eight tenths 
perches, coming out three and five tenths 
perches west of the original stone corner 


He runs the line desig- | 
nated as north twenty-nine degrees, east, | 
one hundred and nine-tenths perches, and | 
| shaped piece of land on the south and add- 





That in running the new line he had | 


That he went back to | 


| scientific knowledge. 


which had been established when previously 
That Mrs. Reece was thus left twenty- 
five acres neat measure by the change. 
That the survey now made differed from the 
previous one by removing a large wedge 


run. 


ing a small wedge on the north. 

A peculiar significance is given to the 
correction as made by the fact that upon 
the large wedge-shaped piece of land on the 
south grew a quantity of valuable timber. 
is added to the 
sessions, who proceeds to cut it down and 
convert it to his own uses. Mrs. Reece is 
however not satisfied. She brings an action 
of trespass for damages against the son 
under a Pennsylvania statute providing that 
in case of timber trees of another cut down 
and of the conversion of the same to the use 
of offender, the party so offending shall be 
liable to pay to the owner treble the value 
thereof as a punishment or penalty. The 
the trespass, alleging in de- 
fense a legal title to the land. The relative 
surveyor is relied upon to explain the first 
survey without allowance for the variation 
and the correction thereof by coming east 
on the base line and running the line north 
twenty-five degrees east. 

There would have been a verdict for the 
defendant if the trial could have ended be- 
fore the surveyor had been cross-examined. 
The case hangs upon a question pertaining 
to the science of surveying. The surveyor 
has had his own sweet way in the explana- 
tion thereof. Yet further scientific light is 
to be developed. 

Courts, lawyers and juries can scarcely be 
expected to know as much about magnetic 
needles, true meridians and variations as 
they do about corporeal and _ incorporeal 
hereditaments and other legal e¢ ceteras. 
It might easily happen that they might be 
deceived by the unintentional or intentional 
errors of those supposed to possess such 
When a blunder is 
made in the original survey, how are they to 


son’s pos- 


son denies 
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know that a worse mistake would be made 
in the attempted correction of the original | 
blunder? However it happens in this case | 
that the attorney for the plaintiff, let us call 
him Lawyer Smith— for that happens to be 
his real name, and who upon request has 
kindly furnished many of the facts contained 
in this article — knows more about survey- 


Ah, and 





ing than the surveyor himself. 
that proves to be the rub. 

After the surveyor is led to briefly review 
his work, the examination ends with ques- 
tions and answers somewhat in this style : — 

Question. Is the variation of the needle of 
the compass in this section of country to the 
east or west? 

Answer. To the west. 

Ques. Are you sure of that? 

Ans. I'm certain of it. 

Ques. How came you then to go east on 
the base line to make the correction of vari- 
ation? 

Ans. (In some confusion.) 1 don’t know, 
I never thought of that before. 





Ques. Then it was wrong to go east on 
base line to correct the variation? 

Ans. Yes. 

Ques. You should have placed your in- 
strument on the original corner, at west end 
of base line, turned it four degrees to the 
right to have made the correction for four 
degrees of variation? 

Ans. Yes. 

Ques. Look at this diagram, turning your 
instrument four degrees to the right from 
line north twenty-nine degrees east, you 
would run north thirty-three degrees, east 
one hundred and forty-one perches, which 
would be the correct line with allowance for 
variation, would it not? 

Ans. Yes. 

Ques. In that case the southern wedge of 
land would belong to Mrs. Reese? 

Ans. Yes. 

Ques. That's all. 

Ans. Thank you. 

And the verdict is for the plaintiff. 


LONDON LEGAL LETTER. 


LONDON, May 2, 1894. 

O the surprise of most people, Sir Charles 
Russell has accepted the Lordship of Ap- 

peal in Ordinary, rendered vacant by the death 
of Lord Bowen. ‘The calm and still atmosphere 
of the House of Lords will certainly afford a 
change of scene to the greatest European ad- 
vocate of modern times ; he sacrifices an income 
approaching thirty thousand a year for a humble 
pittance of six thousand, but he was tired of 
professional routine and the drudgery of courts ; 
henceforth, from his crimson chair, as Lord Russell 
he will, occasionally resting from the pleasures of 
the race course, reverse the decrees of inferior 
judges. ‘The critics of legal appointments —a 
feeble folk — have been complaining that there 
is only one equity lawyer in the House of Lords, 
which is true enough; but after all it scarcely 
matters, as the Lords of Appeal are men of 





sufficient talent to master any strange problem 
litigants may present them with. 

Sir Charles Russell is a man of masterful will 
and domineering temper, and many are the 
anecdotes of the crushing snubs he has adminis- 
tered to his juniors and the solicitors at a 
conference too eager with suggestions. His 
withdrawal from the forensic arena sets free an 
immense amount of work for other men; as yet 
Sir Edward Clarke and Mr. Lockwood seem to 
be reaping the richest harvest from the retire- 
ment of their great competitor. Lord Russell’s 


interest in the race course is well known, a taste 
he shares with Mr. Justice Hawkins, and he also 
has always found relief from professional worries 
in the pleasures of the card table; although he 
plays whist a great deal, he is not a particularly 
good player: the game he most excels in is pic- 
quet, at which I believe he is one of the first 
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experts in the country. It has been a good deal 
the fashion to say that he was no lawyer, but this 
involves a very serious misconception; it may 
be true enough that, absorbed as hg constantly 
was, all through his career at the Bar, in the prac- 
tice of advocacy, his memory was furnished with 
a less complete equipment of legal propositions 
than is possible to those who live laborious days 
in Chambers ; but in the opinion of so competent 
a critic as the late Lord Bowen, he was the 
greatest legal genius of his generation. The late 
Attorney-General’s promotion, of course, vacates 
his parliamentary seat: he sat for the metro- 
politan burgh of Hackney ; the Liberal candidate 
is Mr. Fletcher Moulton, Q.C., our greatest 
patent lawyer: he was senior wrangler at Cam- 
bridge, and any scientific or mathematical prob- 
lem presents no difficulties to him; science has 
brought him wealth, but oratory is not his pos- 
session ; the son of a well-known Wesleyan clergy- 
man, one might have expected some inherited 
warmth of discourse, but a colder, drearier 
speaker you would not easily imagine. 

From a spectacular point of view, the English 
legal system can furnish nothing finer than a 
session of the Court for Crown Cases Reserved, 
our nearest approximation to a Court of Criminal 
Appeal; this morning for instance, eleven of the 





common law judges sat in the Lord Chief 
Justice’s court, robed in scarlet and ermine, to 
dispose of some points which would not strike 
any one as of great intrinsic importance. 

A good deal of public interest has been excited 
by the trial of two miserable anarchists at the 
Old Bailey. Mr. Justice Hawkins, who generally 
takes important criminal trials, was the judge ; 
one of the criminals pleaded guilty, but the 
younger culprit, a youth of nineteen, entered a 
defense ; his counsel was Mr. J. Farrelly, who 
appeared for the first time before an Old Bailey 
jury, and everything that legal acumen could 
devise, he urged on behalf of his client ; but it 
was a hopeless case, and sentences of twenty and 
ten years’ penal servitude were imposed re- 
spectively. Mr. Farrelly has hitherto been chiefly 
known as a very learned writer on questions of 
international law, but his conduct of this difficult 
case has shown his equal aptitude for forensic 
labors. 

The members of Grays Inn are endeavoring 
to arrange a ball; as a rule these functions are 
given by the Benchers, but the Grays Inn bar- 
risters have resolved to try a festivity on their 
own account, it would of course take place in the 


picturesque old Hall of the Inn. 
* * * 
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CURRENT TOPICS. 


THE NEw YORK CONSTITUTIONAL CONVENTION | 


has assembled. It is an important assemblage, and 


contains many men of mark and of the first order of 


professional and administrative ability. The presi- 


dent, Mr. Joseph H. Choate, is one of the leaders of | 


the New York City Bar, and has a wide celebrity for | ‘ F 
| afford any relief, or even be practicable, in New 


legal attainments and brilliant eloquence. At least 
two subjects of the gravest importance will be brought 
before the convention. One is the subject of woman 
suffrage ; at first received with derision, then tolerated 
with smiles and empty gallantry, the day has come 
when it must be treated seriously and determined 
equitably. It remains to be seen whether one-half 
the community may deny the right to vote to the 
other half simply on account of difference of sex. 
But have we not too many voters already? Doubt- 
less, considering the material of which they are com- 
posed. But it is a very poor reason for refusing the 


suffrage to the female sex that it is already granted to 


the very dregs of the male sex. The vendible and 
criminal cattle who loaf on our street corners may 
vote, but the purest and most intelligent and richest 
woman in the community may not. Fix a qualifica- 
tion if you will, such as property, or intelligence, — 
there is some reason in that; but do not tell us that 
sex is a qualification or a disqualification. Another 
important topic is the judiciary. In respect to this, 
all other details are insignificant when compared with 
the importance of enabling the courts to transact 
their business promptly. The great majority of 
lawyers in New York believe that it is imperatively 
necessary to increase the number of judges of the 
court of appeals, and do not approve of limiting ap- 
peals. Doubtless the convention will accept this 
view, and will not be deterred by the well understood 
unwillingness of the present members of the court to 
tolerate accessions to their numbers. It is much 
more important to have the legal business of the 
State promptly transacted than to cater to the social 
preferences or humor the personal wishes of these 
highly estimable gentlemen. Municipal government 
and taxation are other topics of great importance that 
now occur tous. The man who shall devise an effective 





and impartial system of taxation will prove the great- 
est benefactor of the present age in a material sense. 
If taxes were thus administered they would be so 
light that nobody would feel them nor care to shirk 
them. The subject of biennial sittings of the Legis- 
lature will also come up. Very few States preserve 
the annual session, but whether the change would 


York, is quite debatable. 


SHAKESPEARE’S HANDWRITING. — Somebody has 
sent us a circular announcing a forthcoming book de- 
signed to demonstrate that Shakespeare could not 
write. This circular is illustrated by fac-similes of 
his five known signatures, which it is claimed are 
extremely illiterate, and show that he could write 
nothing more than his name, and never wrote it twice 
alike nor spelled it uniformly. An article in the 
‘¢ Pall Mall Magazine” for May is to the same effect. 
A highly esteemed lawyer writes us that he never has 
seen any satisfactory evidence that Shakespeare 
could write, and argues that if he could not write he 
could not read, and if he could not read he could not 
have composed those plays. Among the earliest 
arguments of the Baconians we recollect the story 
that the manuscript from which the printers set up 
the dramas was entirely free from interlineations, ad- 
ditions and changes; therefore it was urged that he 
must have copied them from another’s writing. It 
has been found convenient to let this tradition drop 
out of sight in view of the more modern and potent 
theory that he could not write. On the same course 
of reasoning, i.e., the argument founded on the sig- 
natures, it might be proved that Napoleon could not 
write. Let the reader consult the fac-similes of his 
signatures at the end of Prof. Seeley’s biography, and 
note the continual decadence of his ‘+ pen-gesture ” 
and the meaningless and illegible character of the 
the later signatures. If the argument of the disap- 
pearance of the original manuscript of the plays is 
urged, we may retort that there are probably very 
few manuscripts of the great old authors extant. 
We do not know, but we will ask, are there any, or 
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many, of Bacon himself? We know that he once 
spelled his own name Bakon. How do we know 
that Shakespeare did not dictate his plays to an 
amanuensis? We may work ourselves up into a state 
of doubt on almost any subject, if we listen only to 
the difficulties and improbabilities. It seems to us 
that there is much more proof and probability that 
Shakespeare wrote these plays, than there is of the 
life and works of Jesus Christ. Certainly there is much 
more contemporary evidence. If Colonel Ingersoll 
can credit the Shakespeare legend, we do not see why 
we should strain at the Gospels. But now there is just 
one perfectly conclusive piece of contemporary evi- 
dence that Shakespeare was not illiterate, but on the 
contrary was pretty well educated for his time and 
station, and that is the familiar declaration of Ben 
Jonson that ‘‘he had little Latin and less Greek.” 
We have never seen this contradicted, but it must be 
discredited before the common world can be made to 
believe that he could not write. Rufus Choate knew 
a great deal of Latin and Greek, and yet his signature 
was an abominable scrawl, and so was all his hand- 
writing. We once kept a letter from David Dudley 
Field (who wrote a hand that had to be interpreted 
by faith and not by sight) by us a year in order to 
translate two words, which at length turned out to be 
macte virtute. A man’s signature is ordinarily the 
most careless and illegible part of his writing. We 
frequently receive letters, the signatures of which we 
cannot read, but which are yet evidently the produc- 
tion of educated and intelligent minds. It is to be 
regretted that the argument founded on handwriting 
has been imported into this discussion, for it is the 
most misleading and inconclusive of arguments, as 
every lawyer knows. An expert in handwriting can” 
prove anything, just as he wishes, or is paid. 


JupGEs’ WILLs.— The ‘* London Law Journal” 
publishes Sir James Stephen’s last will at length. It 
is not long. Here it is: ‘* This is my last will. I 
give all my property to my wife, whom I appoint sole 
executrix.” The ‘* Law Journal” says this is the 
shortest will ever made by a judge, and Lord Mans- 
field comes next, who disposed of his estate, amount- 
ing to half a million pounds, on half a sheet of note- 
paper. After a few specific legacies, he gave the 
rest to his nephew as follows: ‘Those who are 
dearest and nearest to me best know how to manage 
and improve, and ultimately, in their turn, to divide 
and subdivide the good things of this world, which I 
commit to their care, according to events and con- 
tingencies which it is impossible for me to foresee or 
trace through all the mazy labyrinths of time and 
chance.” On the other hand, Lord Treasurer Dorset 





praising his common-law wife as if she were ‘+ the 
superior person,” just to confer a very simple gift. 
Perhaps however Mrs. Dorset had an ample settle- 
ment. Probably so, for otherwise my lord would not 
have had that ‘‘ unspeakable love, affection, estima- 
tion and reverence” which he testamentarily con- 
fesses. A short will or deed or contract always testi- 
fies to the legal knowledge of the draftsman. Only 
one who perfectly knew the law, and what he de- 
sired, and how to express his wishes, could have 
afforded to risk so much on so little verbiage. We 
once knew a distinguished lawyer, who deeming him- 
self at the point of death, employed his brother, his 
law partner, to draw his will. The draftsman began 
in the old-fashioned pious way, ‘‘In the name of 
God, amen,” etc. The paper was read over to the 
sick man, who rose up in bed and denounced it, 
saying, ‘‘ Do you suppose I am going to leave such 
a thing as that for the lawyers to laugh at?” and pro- 
ceeded to dictate a short and simple will. The re- 
action saved him. From that moment he got well, 
and is now practicing law at the age of eighty-four. 
And yet so inconsistent is human nature, that he 
always insisted on ‘‘ This indenture witnesseth,” in 
a deed, although the thing and the grammatical form 
were matters of the past. He used to defend it on 
the ground that clients were accustomed to it and it 
was best to humor them. But his will was quite 
another matter. 


CHALLENGING JUDGES. — The ‘‘ New York Law 
Journal” and the «+ Albany Law Journal” concur in 
disapproving a recent Missouri statute, ‘‘ allowing an 
accused person to swear away his case from the 
legally elected judge on the ground of prejudice, with- 
out calling for any proof of the existence of such 
prejudice.” We agree with these writers. Such a 
practice might very well result in raising an unfounded 
prejudice against the fairness or integrity of a partic- 
ular judge, and thus wreck his usefulness. A prisoner 
may not change the place of trial on his unsupported 
allegation that he cannot get a fair trial in the venue 
laid. He must show reasons for his belief. So he 
ought to substantiate any act which necessarily im- 
plies unfairness on the part of the judge assigned. 


‘* BooK News.” — Can any good come out of St. 
Paul? a good many lawyers are asking, in view of 
that series of weekly reporters which a grave com- 
mittee of lawyers have recently stigmatized as a 
‘¢pestilence.”, This may be, but we do not exactly 
see how lawyers are going to avoid ‘taking it.” 
The West Publishing Company are now putting out a 


employed line upon line of the mosg uxorious rhetoric, | new monthly periodical, under the title at the head 
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of this paragraph, which deserves unqualified praise. 
It gives news of all the law books published during 
the last month, with reviews of many of them signed 
by the writers — the signatures fac-similed so that 
there shall be no mistake as to the authorship (take 
note, Baconians), and a table of important articles in 
legal periodicals, etc., etc. This is very useful too. 
The candor and independence of the editor is illus- 
trated by his publication of reviews of books taken 
from other sources, although they may disagree in 
part or in whole with the estimate of «* Book News.” 
A striking instance of this is a notice of ‘* Parsons on 
‘Contracts,” from the «* Yale Law Journal,” which lays 
violent hands on that awful old ark — and we can- 
not say, without reason. We commend this cheap 
little periodical to all lawyers, It may serve a prac- 
titioner a good turn in pointing out desirable things 
and warning against others. It isa capital idea, and 
thus far is well executed. 


DISSENTERS. — We read an article in a Canada law 
journal, the other day, copied, if we recollect right, 
from the «* Albany Law Journal,” although perhaps not 
originating with it, on the Supreme Court of the 
United States, which contained one assertion that 
will be apt to make the Bar, and that august court 
itself, laugh inextinguishably, namely, that dissent in 
that tribunal is rare! There is probably no court in 
this country in which there is more, if as much, dis- 
sent. In its early days this was not so common, but 
in recent times, when there have been so many 
questions of political and constitutional complexion, 
the increase of dissent is marked. The judges are 
not so much afraid of Chief Justice Marshall dead as 
they were of him living. There is not, nor has there 
been for a long time, any one personality so over- 
powering in will, in logic, and in grasp of unprece- 
dented questions, as that great man’s. The decision 
of the very last very novel question, namely, that of 
the meaning of ‘‘ high seas,” was not unanimous, and 
so far as we have noted the remarks of legal journal- 
ists, including the diffident and measured utterances of 
our ** St. Louis Reviewer,” it seems to be the prevail- 
ing impression ‘‘ that the tail wags the dog” in this 
instance. We donot believe in the policy of publish- 
ing thé fact or the reasons of dissent, for it always 
tends to make the law uncertain, and their publication 
hurts the influence of this, as of any other court — 
but that is a debatable matter. The fact in this in- 
stance is beyond dispute. 


en -—— 


NOTES OF CASES. 


«¢ CONVICTION. "— The ‘*London Law Journal ” 
brings us news of the case of Regina v. Blaby, in which 


| 





| 


| judged” implies sentence. 





‘* conviction” was defined. The indictment was for 
a second offense of uttering false coin. The first 
‘*conviction” is a misdemeanor, but a second is a 
felony. On the first offense there was a verdict of 
guilty, but judgment was suspended and had never 
passed. It seems that early authorities hold that 
‘* conviction ” means verdict or plea, and sentence, 
but the court for the consideration of crown cases 
reserved now hold that sentence is not essential to 
‘*conviction.” Of this the «* Law Journal ” observes : 
‘*the decision in Regina v. Blaby is to be hailed as 
in substance adopting the reasonable view, and reject- 
ing ancient technicalities appropriate enough 77 favo- 
rem vite in days of capital punishment, but based on 
an insufficient distinction between guilt in law and 
the amount or fact of punishment.” This doctrine 
prevails in this country. U.S. v. Watkinds, 6 Fed. 
Rep. 158; Blair's case, 25 Gratt. 850. But ‘‘ad- 
Blaufus v. People, 69 
N.Y. 107; 25 Am. Rep. 148. 


THE VERY QUEEREST CASE. — Unless some faith- 
less newspaper reporter in New Jersey is trying the 
credulity of the populace with an invention, Russell 
Sage’s case must yield the palm for oddity. The 
story comes to us as follows : — 


“ Paterson, N.J., May 7.—Several months ago Henry 
Ives, a Bergen County farmer, — not Saint Yves of Breton —- 
wooed Annie Rafferty, a comely young woman living in 
Manchester township, and a betrothal followed. When 
about to go away he gave his sweetheart a parting kiss, 
during which the gold filling in Miss Rafferty’s teeth fell 
out. She told him of the mishap, thinking he would com- 
pensate her for the loss. He did not, however, and now 
Miss Rafferty has brought suit against Ives. She had the 
tooth refilled and has furnished her lawyer with a bill of 
expenses. The suit has frightened the farmer and the 
engagement is off.” 

This raises several very nice questions. Was not 
the occurrence purely accidental? Does not a woman 
impliedly warrant the anchorage of her dental fillings 
as against a labial collision which she does not forbid? 
Was not Miss Rafferty guilty of contributory negli- 
gence? Could she not maintain an action against 
the dentist, and if so, is not that her only remedy? 
And so on. But whether the occurrence is sufficient 
to justify the farmer in abandoning his contract, is 
another thing. It might go to mitigate damages — 
this apparent inability to masticate hard tack and 
bacon rinds and the other edibles which usually fur- 
nish forth the Pennsylvania agriculturist’s board. 
(We say so on the strength of the Pennsylvania case 
in which the wife had a divorce on account of hard 
work and poor food, Detrich’s Appeal, 38 Alb. L. J. 
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168.) It might be deemed too arduous an under- 
taking to endeavor to keep her mouth filled. We 
must say, however, that the plaintiff was unwisely 
advised. Had we been her counsel, we should have 
recommended her to marry the man without any 
claim for the loss, to fill the cavity temporarily with 
spruce gum, and spring the permanent necessity on 
him after marriage. Tooth-filling is certainly a 
necessary for a wife, although the material employed 
must be regulated by the station and circumstances 
of the husband. 


ANOTHER TOOTH CASE. —In spite of our last legal 
assertion, we must call attention to a case in which, 
according to the «* Law Journal,” «* his Honor Judge 
Lumley Smith decided that a new set of false teeth 
was not a necessary for which the separated wife of a 
Sussex saddler was entitled to pledge her husband’s 
credit. We hope,” continues the ‘+ Journal,” «the 
teeth supplied were as sound as the law; but in giving 
judgment, the learned judge hardly gave sufficient 
effect to the maxim that the luxuries of one genera- 
tion are the necessaries of the next, and its possible 
application to the case of artificial teeth, for he said 
that man had done without them for centuries — in 
fact, during the reign of the common law —and that 
no parish doctor would order them to be supplied as 
parish relief, to which the modern philanthropic 
politician would, like Bumble, reply, ‘The Poor 
Law’s a hass.”. We have heard of another husband 
who took a different view of his rights as to his wife’s 
false teeth. His house was burnt and she within it, 
whereupon he included in his claim on his fire-policy 
1o/. in respect of his interest in the false teeth.” 
Let our contemporary make a note of a case in this 
country, Gilman v. Andrus, 28 Vermont, 241, which 
was once metrically reported as follows : — 


If A. makes artificial teeth for Mrs. B., 

And B., well knowing it, does not forbid the set, 
As matter of estoppel, it is plain to see 

It “does not lie in 47s mouth” to deny the debt. 


Is A CAB A PuBLIC PLACE? — The «+ London Law 
Journal” says: ‘* Three cabmen of St. Luke’s were 
found by a constable at three on a Sunday morning 
playing at dice for money in a four-wheeler on a 
public stand, and were charged at Worship Street 
before Mr. Haden Corser for this heinous mode of 
whiling away their hours of expectation for East-end 
fares. The magistrate raised, and has now decided, 
the question whether a four-wheeler was a public 
place. A carriage in a train has been held to be a 
public place (Langrish v. Archer, 52 Law J. Rep. 











M. C. 47), but when in a siding and not in use 
it has been held not to be so (Regina v. Freestone, 
25 Law J. Rep. M. C. 121), and an omnibus is also 
a public place within the Vagrancy Act, 1824. But 
the magistrate felt posed as to whether a cab on a 
stand and not actually in use by a fare was in the 
same position as a railway carriage out of employ- 
ment. So two further points were argued —viz. 
whether the business end (for gambling purposes) of 
a particular cabman was in the street or the cab, and 
whether the cab itself was in an open place to which 
the public had access. On the last argument the 
case was ultimately decided (on April 17), on the 
ground that the cab was in a public street, and that 
gaming in it was therefore gaming in a public place. 
This decision will affect those persons who play cards 
in breaks and drags on their way to and from bean- 
feasts or race meetings.” We expect that all Boston 
will rise to inquire what a ‘* beanfeast” is. We do 
not see any escape from this decision by a court which 
holds that an open umbrella, a wooden box, an omni- 
bus or a urinal may bea ‘* public place.” In Warden 
uv. Tye, 2.C. P. Div. 74, it is held that a publican 
may lawfully get drunk in his own public house after 
it is shut up for the night. The publican may, but 
the public can’t. Putting up the shutters converts 
the inn into a castle, and we all know what license 
is conceded te one in his own castle. 


CHAMELEONS. — The changing quality of the laws 
may well suggest the tradition of the chameleon’s 
altering its hue to correspond with that of the object 
to which it clings for the time being. The ‘+ Canada 
Legal News ” brings us report of a learned argument 
by Mr. McGibbon, Q.C., of Montreal, to substan- 
tiate the claim that the chameleon is a ‘* domestic 
animal” within the statute against cruelty to animals, 
the cruelty in question being the selling them as 
‘¢ pets, ornaments and toys,” especially for young 
women to wear alive as breast ornaments. The 
learned counsel contended that they are not ‘+ wild,” 
nor ‘‘ vicious,” nor ‘‘ ferocious,” and hence are 
domestic. The police magistrate, Mr. Dugas, de- 
nied the claim, observing : — 


“The craze which temporarily may exist for having pos- 
session of such a beast, whether actuated by curiosity, by 
the novelty of the thing, or by the desire to make a study 
of an animal really interesting in its nature and its habits, 
do not, for the time being at all events, nlake it fall within 
the category of those animals which have been domesticated 
in this country. I admit that the category of animals 
which can be submitted to domestication can be extended 
or diminished in number, according to circumstances and 
localities, but it is not sufficient that in order to be consid- 
ered as having been brought to domestication, on account 


et a a te 


—= 


 — 


OT ee oe Se Ee ES Se ee ee 















a 

















Se ee a 









— 






~ 






ae ES See eS 








al eT 





SS PE ee 


















The Lawyer's Easy Chair. 





297 





of the root of the word, animals should make themselves 
our guests in our homes, whether by or against our will and 
interest; for instance, rats, mice and flies.” 

The Maine Supreme Court would fall in with this, 
having decided that the dog is not a domestic animal. 
State v. Harriman, 75 Me. 562; 46 Am. Rep. 423. 
And the Queen’s Bench of England once held the 
same of parrots, and the same has been held in 
England of a performing bear. But the contrary has 
there been held of a linnet used as a decoy, and a 
Manchester police magistrate once held it cruelty to 
domestic animals to feed tame rats to an Indian 
ferret. 


ACCORD AND SATISFACTION. — Leeson v. An- 
derson, Michigan Supreme Court, 58 N.W. Rep. 92, 
decides that the acceptance, by the holder of a pro- 
missory note past due, of a less sum than the face of 
the note, with an agreement to discharge the debt, does 
not operate fully to release the debtor. This is cer- 
tainly supported by all the authorities, the reason being 
the absence of consideration for the agreement. The 
‘+ New York Law Journal” intimates that this may 
not always continue to be the law —a safe prediction 
to make of any legal principle—and it seems a 
rather unreasonable doctrine when it is conceded 
that if there had been a writing with a sticky bit of 
paper opposite the signature, the creditor would have 
been bound. Such virtue is in wafers! As to the 
lack of consideration, it is admitted that one creditor 
may bind himself to take less provided another also 
binds himself, the promise of the one being a con- 
sideration for the promise of the other; but why is 
the detriment to the creditor any more a considera- 
tion than the benefit to the debtor? 


NUISANCE — FIREWORKS — LIABILITY OF CITY 
FOR INJURY BY.—JIn Spear v. City of Brooklyn, 
New York Court of Appeals, Oct. 3, 1893, it was 
decided that a large display of fireworks, including 
heavily charged explosives, held at the junction of 
two narrow and completely built streets of a large 
city, and managed by private persons under no 
official responsibility, is an unreasonable and danger- 
ous use of the streets, and a public nuisance; and 
when the exhibition was licensed by the mayor under 
a permissive ordinance of the common council, the 
city is liable for injury done thereby. The Court 
said : — 

“That a municipal corporation may commit an action- 
able wrong, and become liable for a tort, is now beyond 
dispute. If the city directed or authorized the discharge of 
the fireworks which resulted in the injury complained of, 
it is, we think, liable. ‘The inquiry is whether the city of 














Brooklyn did any thing which, as to this plaintiff, placed it 
in the attitude of a principal, in carrying on the display. 
The mayor of the city, its chief executive officer, expressly 
authorized it, assuming to act, in so doing, under an or- 
dinance of the common council. In so doing, and in con- 
struing the ordinance as authorizing him to grant a permit 
to private persons to use the public streets for the discharge 
of fireworks, he was following the practice which had long 
prevailed; and, so far as appears, no question had been 
raised that such permits were within the ordinance. The 
permit, when given and communicated to the police, was 
understood as preventing any police interference with the 
act permitted, and it had that effect in the case in ques- 
tion. The city had power to prohibit or regulate the 
use of fireworks within the city, and to enact ordinances 
upon the subject. The ordinances were not u/tra vires, 
in the sense that it was not within the power or authority 
of the corporation to act in reference to the subject under 
any circumstances. See Dill. Mun. Corp., Sec: 963 e¢ seg. 
It is the settled doctrine of the courts that a municipality 
is not bound merely by the assent of its executive officers to 
wrongful acts of third persons, nor could the mayor bind 
the city by a permit, for the granting of which he had no 
color of authority from the common council, and which was 
not within the general scope of his authority. Thayer z- 
City of Boston, 19 Pick. 511. If the permit was in fact 
authorized by the ordinance, the city would, as we con- 
ceive, be liable, although the particular act authorized was 
wrongful. For a mistake in the exercise of its powers, or 
by acting in excess of its powers, upon a subject within its 
jurisdiction, whereby third persons sustain an injury, there 
seems to be no reason, in justice, which should deny the 
injured party reparation. The common council is the 
governing body. It represents the corporation, and its acts 
are the acts of the corporation, when they relate to sub- 
jects over which the corporation has jurisdiction. It is 
true that the power to pass ordinances and to regulate the 
use of fireworks did not embrace a power to authorize or 
legalize nuisances. But, if the ordinance transcended the 
power of the common council in this respect, the mis- 
construction of the common council of the extent of its 
powers in dealing with the subject, which was concededly 
within its power of regulation, does not, we think, within 
any just view of municipal exemption fron the con- 
sequences of unauthorized and wrongful acts uf the govern- 
ing body, exempt the city from liability. See Cohen v. 
Mayor, 113 N.Y. 532.” 

This seems distinguishable from Ball v. Town of 
Woodbine, 61 Iowa, 83; 47 Am. Rep. 805; Tindley 
v. City of Salem, 137 Mass. 171; 50 Am. Rep. 289. 
In Hill v. Board, etc. 72 N.C. 55; 21 Am. Rep. 
451, the city was held not liable for injuries by fire- 
works, although it had suspended an ordinance for- 
bidding the display of them. 


TRINKETS AND LACES. — An interesting case for 
women is Ocean Steamship Co. v. Way, Georgia 
Supreme Court, Feb., 1893, 20 Lawy. Rep. Ann. 
123, where it was held that under the customs laws, 
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fans and parasols, made of delicate and expensive 
materials, ornamented with carving, fragile in con- 
struction, and intended more for ornament than use, 
although to some extent useful, are <‘ trinkets”; 
and that a woman’s shawl made wholly of lace is 


‘* lace.” The Court said : — 


“ Bernstein v. Baxendale, 6 C. B. N.S. 251, seems to be a 
leading case on this question. The following is therein 
reported as a synopsis of the argament of counsel: ‘The 
definition of “trinket” in all the dictionaries carefully ex- 
cludes articles of utility, such as these bracelets, brooches, 
and pins which are mere fastenings for dress. Webster 
describes it as “a small ornament, as a jewel, a ring, or the 
like”; Richardson, “ any small piece of ornament or decor- 
ation, of more ornament than use”; and Dr. Johnson, 
“ornaments of dress; superfluities of decoration”; and 
this latter is adopted by Bailey.” Whereupon Cockburn, 
Ch. J., said: ‘ Richardson’s definition seems to me to be the 
best, —a thing “‘ of more ornament than use.” Cana thing 
be said to be the less an ornament because there may be 
superadded to it the quality of utility?’ And in his opinion, 
construing the word ‘trinket,’ he added: ‘ There is a dis- 
tinction between some of the articles which are more 
especially articles of ornament, with reference to dress, and 
others which, though of a somewhat ornamental character, 
do not constitute ornaments of dress, but are only occa- 
sionally produced. As to the former, — bracelets, shirt 
pins, rings, and brooches, — they are clearly articles of per- 
sonal decoration and adornment, and literally fall within the 
description of “trinkets.” Itis said that, inasmuch as they are 
also articles of utility, they cease to be trinkets. But I do 
not agree to that. Their main and principal object plainly 
is that of ornament. It is true they may also be applied to 
some useful purpose; yet inasmuch as they are essentially 
ornamental, I do not think the fact of their being capable 
of being turned to some use raises any difficulty. 
supposing their main object was utility for the purpose of 
dress, if made part of the ornament of apparel, they equally 
fall within the strictest definition of “ trinkets.” The other 
articles, viz., the portemonnaies and the smelling bottles, 
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are more difficult to deal with. Still I think that, though 
not worn so as toa be constantly exhibited to view, and 
though to a certain extent articles of use, and perhaps of 
necessity, yet if an ornamental character is given to them 
to such an extent as to make that their main and primary 
object, I think they may be fairly and properly considered 
to fall within the description of “ trinkets,” in the genezal 
sense of the word. If that may be taken to be the true 
definition of “trinkets” generally, @ fortiori ought that 
sense to be given to the word in this act of parliament, the 
object of which is to protect the carrier against the risk of 
having to take charge of packages of great value in small 
compass? In that respect there can be no difference, in 
point of risk and danger to the carrier, whether the article 
is designed to be carried in the pocket, or exposed on the 
dress of the party.’ Bovill, Q.C., referred to the case of 
Atty.-Gen. v. Harley, 5 Russ, 173, ‘ Where “ivory fans” 
and “seals ” were held to be “ trinkets.’’’ 

“One meaning often given to the word ‘trinket’ is that 
it is a mere trifle, possessing but little value. But it seems 
that to give the word as used in the section under con- 
sideration this meaning would be contrary to the spirit and 
intention of the law, and tend to defeat one of its main 
purposes.” 


‘* Sprriruous Liquors.”’— The Supreme Court 
of the United States has lately held, with some show 
of classical learning, that lager beer is not ** spiritu- 
ous” nor ‘* wine.” Chancellor Walworth, in that 
celebrated opinion in Nevin v. Ladue, 3 Denio, 450, 
held that ale and beer” are ‘‘ strong 
spirituous,” and in Rhode Island it has been held that 
lager beer is ‘‘strong, malt, and _ intoxicating,” 
1 R.I. 592. But whether * intoxicating,” is a ques- 
tion for the jury in New York. Rau v. People, 63 
N.Y. 277. There is no pleasanter vacation reading 
than Chancellor Walworth’s opinion above mentioned, 
especially with a few bottles of lager at hand which 
‘* dulce est desipere in loco.” 


** strong or 
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HE following seems to be a fair specimen of 
English geographical ideas regarding the 
United States : — 
OMAHA, NEB., May 3, 1894. 
Editor «+ Green Bag.” 
DEAR SIR, — The ‘‘ Judicial Drama” in the April 


GREEN BaG, in which Lord Coleridge is represented 
to be innocent of the meaning of certain expressions 





in common use, suggests the following, which is an | 


exact transcript of testimony taken October 27, 1891, 
in the High Court of Justice, Queen’s Bench Division, 
England, in the case of Greenwell vs. Linton. The 
transcript was used in a case between the same 
parties, in which I was interested, in our District 
Court. 

‘* Baron Pollock. — Where is Omaha ? 

‘* Witness. —It is in the United States of Amer- 
ica. 

‘+ Bingham, counsel. — It is in the State of Denver, 
somewhere near Denver City, I think. 

‘*s Witness. — No, Nebraska is the State.” 





Yours very truly, 


CHARLES A. Goss. 





LEGAL ANTIQUITIES. 


“THERE be many who do not know how to 
defend their causes in judgment, and there be 


many who do, and therefore pleaders are neces- | 


sary so that that which the plaintiffs or actors 
cannot or know not how to do by themselves, 
they may do by their serjeants, attornies, or 
friends. Countors are serjeants skilful in the 
laws of the realm who serve the common people 
to declare and defend actions in judgment, 
for those who have need of them, FOR THEIR 
FEES.’— Zhe Mirrour of Justice. 


In regard to the prohibition against the election 
of lawyers to the House of Commons, Coke says 
(4th Inst. 48), “ This prohibition was inserted in 
virtue of an ordinance of the Lords, made in the 
forty-sixth year of Edward III., and by reason of 
its insertion, this Parliament was fruitless, and 
never made a good law thereat, and therefore 


| called Zndoctum parliamentum, or \ack-learning 


Parliament.” ‘Since this time,” he adds, 
“lawyers (for the great and good service of the 
Commonwealth) have been eligible.’ Prynne, 
that “Voluminous Zealot,” however, argues for 
the propriety of their exclusion, which he de- 
clares shortened the duration of the session, 
facilitated the despatch of business, and had the 
desirable effect of ‘‘ restoring laws to their primi- 


| tive Saxon simplicity, and making them most like 





| 





| 


God’s Commandments.” 





FACETIZ. 


Gitpert A’Becketr celebrated his elevation 
to the office of magistrate at the Greenwich 
Police Court by a characteristic pun. A gentle- 
man came before him to prefer a charge of 
robbery with violence, committed in the middle 
of the night. In stating his case he mentioned 
that the assault occurred while he was returning 
home from an evening party. The worthy magis- 
trate interrupted him by observing: “ Really, 
sir, I cannot make up my mind to accept any- 
thing like an ex parte statement.” 

SERGEANT KELLY, a celebrity of the Irish Bar, 
had a remarkable habit of drawing conclusions 
directly at variance with his premises, and was 
consequently nicknamed “ Counsellor Therefore.” 
In court, on one occasion, he thus addressed the 
jury: “The case is so clear, gentlemen, that you 
cannot possibly misunderstand it, and I should 
pay your understandings a very poor compliment 
if I dwelt upon it for another minute ; ‘herefore, 
I shall at once proceed to explain it to you as 
minutely as possible.” 
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‘THE late Ottowell Wood, one of the leading 
characters of New England, was once summoned 
as a witness in court. When he was called and 
sworn, the judge, not catching his name, asked 
him to spell it, whereupon Mr. Wood began: 
“OQ, double t, 0, double u, e, double 1, double u, 
double o, d.” The judge was too thick-witted to 
grasp the meaning of this string of words and 
letters, and, throwing down his pen in despair, 
exclaimed: “ Most extraordinary name I ever 
heard ; will you write it for me, Mr.—Mr.—Mr. 
Witness?” 


A SINGULAR case was tried at the last term of 
Wake County (N.C.) Superior Court. A little 
country bull standing on a railroad track instead 
of vacating on the approach of a train, answered 
the whistle with a bellow of defiance and throwing 
some dirt over his shoulder. A tramp who hap- 
pened to be on the track a few feet beyond 
stepped a little off the track and watched to see 
the fun. The engine struck the little bull fair 
and doubled him up like a ball. It threw him 
about twenty-five feet like a catapult and making 
a line shot knocked the tramp into a pond of 
mud and water. When the engineer backed his 
train to take an inventory of damage done, the 
tramp was crawling out upon a log. . 

Action was brought against the railroad for 
personal injuries and indignities. To the sur- 
prise and disgust of the plaintiff the jury found a 
verdict for the defendant. To a sympathizing 
bystander, the plaintiff placidly remarked that he 
had been “ knocked into a mudhole by the bull, 
and kicked out of the court-house by twelve 
jackasses.” 


A surr was recently brought in an Indiana court 
based upon the following : — 


ARTICLE OF AGREEMENT. 


in and Between Samuel crawford of the first Part 
and John Crawford of the Second Part Witnesses 
that on this day november 9/’ A. D. 1886 that John 
crawford of the Second part agrees to take keep and 
furnish with Board cloes and in case of sickness a 
famely physisian for the nessissary medical ade so 
long as the god of natur and the Ruler of all man- 
kind may prolong the lives of Samuel crawford and 
his wife Isabell crawford take care in health sickness 
and after death give Each Samuel crawford and his 
Wife isabell crawford a Decent and Respectable 
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Buryal case and persons above named crawford and 
Wife a Respectable Shroud or suit of close as may 
Be Requested at time of death and funiral of above 
named Samuel crawford and his Wife isabell craw- 
ford in compensation thereoff Wherefore the said 
John crawford and his Wife amanday crawford their 
heirs executors and administrators Shall Becom the 
lawfull owners of the following Real Estate to Wit- 
namely Being the North West quarter of the South 
West quarter of section number twenty six (26) in 
mark township defiance county ohio also the West 
half (1/2) of the West half (1/2) of the north West 
quarter (1/4) of section number thirty five in afore 
said mark township and county of Defiance and state 
of ohio nevertheless samuel crawford shall Be the 
lawfull owner of aforesaid tracts of land untill afore- 
said death calls away the aforesaid now it is further 
asertained in case of the death of Samuel crawford 
afore his said wife isabell crawford and in case of the 
said isabell crawford should Remary that she shall 
only Enherit her part of Board and living with cloes 
and medical ade as aforesaid and stated only as the 
Wife of Samuel crawford now if the afore said John 
crawford his Wife amanday crawford their executors 
administrators Shall Well and truley fathfuly and with 
parentel Respect fuley discharge their duties as afore 
requested then this article of agreement to be in full 
force and virtue in law and the corts of jurisdiction 
Shall have power to convey a general Warentee deed 
of the aforesaid primisis mentioned to the aforesaid 
John crawford his Wife amandy crawford their heirs 
executors or administrators in Witness Whereof we 
have this day set our hands and seals this 9!’ day of 
November A.D 1886 in 
presence of us 
G. H. Long Samuel Crawford (Seal) 
C. S. Elder John Crawford (Seal) 
Signed Sealed and in my presence this 9!’ day of 
November A.D 1886 

G. H. Long 

Notary Public 

(Seal) 


A CERTAIN lawyer in Lincoln County was a can- 
didate before the people for a seat in the Georgia 
Legislature. When asked by Judge Dooly as to 
his prospects in the coming election, he replied 
that he had serious fears of his defeat, as the 
people in that county had a strong prejudice 
against voting for a lawyer. 

“Oh,” replied the Judge, “if that is all, I will 
help you out, for you can get a certificate from 
me at any time to the effect that you are no 
lawyer.” 
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James WILSON of New Hampshire used to tilt 
with Jeremiah Smith occasionally. Once while 
they were journeying together on horseback, 
Wilson rode on ahead, and meeting a stranger 
passed himself off to him as Smith, then a mem- 
ber of Congress. 
or the night, Wilson related, in the presence of 
some friends, what a great dignitary he had been 
mistaken for.” 
man knew better; he said, You Jerry Smith? 
Why, 4e’s a respectable man.’ 

A man of the name of Smith being arraigned 
in court for a criminal offense, Wilson asked 
Smith how it was that so many offenders hap- 
pened to have his name. 
replied Smith. 
be tried by, and so give the name of Smith, but 


When the two attorneys stopped | 


| 
| 





The owners soon afterward filed their claim and 
later a plea of not guilty, which was the proper 
plea since the latter were charged with a statute 
offense, and the prayer was to condemn the 
horse.. The defense really was, that, in the first 
place, the defendants, who were also claimants, 


| did not import the horse at all, but bought him 


“Oh, no,” said Smith, “ The | 


by way of a swap, of the importer after he had 
been in Boston a year; in the second place, that 
they bought him in good faith without any 
knowledge or information of his being under- 
valued, and used him openly and publicly for 
more than a year after they became his owners ; 


| and in the third place, that the horse was not 


“Easily explained,” | 
“They want an honest name to | 


on inquiry it will generally turn out that their | 


true name is Wilson.” 


A WELL-KNOWN lawyer on circuit in the North 
of England, curious to know how a certain jury- 
man arrived at his verdict, meeting him one day 
ventured to ask. “Well,” replied he, “I’m a 


don’t go by what the witnesses say, and I don’t 
go by what the lawyers say, and I don’t go 
by what the judge says; but I looks at the 
man in the dock, and I says, ‘He must have 
done something or he wouldn’t be there,’ so I 
brings ’em all in guilty.” 


NOTES. 


THE case of the United States by information 
vs. One Black Horse, long pending in the Dis- 
trict Court of United States for the District of 
Massachusetts, has just now been settled. The 
case was really against one black horse and his 
two owners. ‘The information alleged that the 
black horse was imported into the district from 
Prince Edward Island and that in making the 
entry the horse was undervalued. The purpose 
of the information was to condemn the horse and 
punish the importers. The case was nine years 
old. The horse was entered at the custom house 
in 1883. The information was filed in 1885. 








| importers, he would dismiss the case. 








undervalued in the entry, but was in truth valued 
for more than he was worth. The information 
was drawn and filed by the late Mr. Sanger when 
he was District Attorney ; soon after which the 
counsel for the claimants saw him, and stated 
the facts of the case to him as they really 
were, and upon that representation being made 
to him, he said he would inquire into the case, 
and if he found that the defendants were not the 
Not very 
long afterward Mr. Sanger went out of office, and 
was succeeded, as is known, by Mr. George M. 


plain man, and I like to be fair to everyone. I | Stearns, during whose administration as District 


| Attorney nothing was done with the case. 


Mr. 
Stearns was succeeded by Mr. Galvin, who find- 
ing the case on the docket, with no answer, filed 
a motion for default. The case was thereupon 
represented to Mr. Galvin, as it had been to Mr. 
Sanger ; whereupon, he, too, suggested he would 
inquire into the facts, and if there was a mistake 
in the information he would dismiss it. In due, 
or rather undue time, he also went out of office, 
without doing anything further about the case, 
and was succeeded by Mr. Allen. ‘The case 
passed without notice during.Mr. Allen’s adminis- 
tration. He was succeeded, as we know, by Mr. 
Sherman Hoar, who soon found the case on the 
docket and who moved for a default as Mr. 
Galvin had done. The case was represented to 
Mr. Hoar, who did inquire into it, and was satis- 
fied that the information proceeded upon a mis- 
take of fact, and recommended to the department 
at Washington an equitable adjustment, which the 
department adopted, and the case was dismissed. 

But the black horse has a history which is 
curious. He was quite a small horse, standing 
somewhat less than fifteen hands, and weighing 
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only about eight hundred pounds; and beside 
being smail, he had the infirmity of lameness in 
one of his forefeet, and was spavined behind. 
His gait was a pace, and although not of the best 
mode, he yet could pace pretty fast for a little 
way.. For any honest purpose he was worth per- 
haps one hundred and twenty-five dollars. Be- 
fore he left Prince Edward Island he was getting 


better of his lameness, and he was valued at the | 


custom house at twa hundred dollars. On his 
arrival here, he passed into the hands of the 
importer’s brother, who had him trained and put 
him into some races, which he was accustomed 
to lose. As is said above, this brother swapped 
him with these two claimants when he had been 
here about a year, after which the claimants en- 
tered him in several races. And among other 
pacers, he was paced against one called “ Nina.” 
This Nina was a clever and steady pacer who 
could work out her miles pretty low in the 
twenties. ‘The horse was called “ Ned Hanlon.” 
Hanlon and Nina appeared to understand each 
other quite well. He could go to her very fast 
and she didn’t want to go away from him. 
Hanlon wouldn’t pass her if he could, and could 
not if he would. He always lost, but it was said 
his owners made money by pacing him against 
Nina. One day, the two, with some others, 
were pacing at Beacon Park. Hanlon was driven 
by an experienced and skillful driver. The 
horses had paced one heat, which Hanlon, as 
usual, had lost. Then there arose a great cry 
among the ticket holders in the pool box that 
the driver of Hanlon was pulling him; and they 
went to the judges and made a great clamor. 
The driver of Hanlon protested that he was 
doing his best to win. ‘The judges decided to 
let him drive another heat, when one of the pro- 
testors who had considerable money in the pool- 
box, went to the owners of Hanlon and said he 
would buy the horse, then and there. They told 
him that they did not want to sell; that the 
driver was doing his best to win, but they did 
not believe he could beat the mare, and that the 
proposed purchaser had better not buy. 





But | 


the more they persuaded him not to buy the | 
more determined he was to become the owner. | 


He asked them to name their price. 
equal to the occasion, and named $1000. 


They were | 
He | 


accepted the offer at once, and paid something | 


on account. 


As soon as the horse was delivered | 


to him, he went to the driver, told him he was 
the owner, and that now he must drive as he 
directed. The driver told him he had better get 
somebody else to drive ir his place as he could 
not drive Hanlon to beat Nina. But the owner 
told him he knew better, and that all he had to 
do was to drive as hetold him. “ Be it so,” said 
the driver, “ how shall I drive in this next heat?” 
“Drop it,” said the owner. “That,” said the 
driver, “I can do easy.’’ He went on, and, of 
course, lost the heat. ‘Then he went to the owner 
and said “ How about this third heat?” ‘Go 
on, of course, and win it,’’ said the owner. “I 
can’t do it,” said the driver ; “ you had better put 
somebody else in my place.” But the owner re- 
peated, go on and drive to win. The driver 
went on ; Hanlon paced very fast and stayed with 
Nina until they came to the distant stand, when 
her driver dropped his whip on her, and she 
came away and won the heat. ‘Then the owner, 
with the whole crowd of ticket holders, went to 
the judges and complained that the driver of 
Hanlon had pulled him and purposely lost the 
race ; and then the judges declared the heat “ no 
heat”’ and put a new driver in for a fourth heat. 
The new driver went on, Hanlon struggled hard ; 
the driver did his best, but was distanced in the 
race. And this, we believe, was the end of Han- 
lon’s pacing in Boston. He became lame, and 
found his way back to a hospital in the East. 
But the owner paid the balance of his thousand 
dollars, as they say, like a little man; and did 
not know so much as before. 


THE GEOGRAPHY OF CrRIME.—A number of 
the most eminent criminologists of Europe have 
latterly been attempting to frame a geography 
of crime, and have met with considerable success, 
having found incontrovertible proof in suicide 
that crime has its well-marked lines and latitude. 

It is found, for instance, that the suicidal 
centre of Europe is Saxony, where four hundred 
out of every million people kill themselves each 
year. From all parts of the compass, according 
to its greater or lesser distance from the Saxon 
centre, arises the colossal suicide mountain of 
Germany. As you go from Dresden north, south, 


east, or west, the suicidal ratio grows smaller. 
In Austria it is the greatest in Bohemia, on the 
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provinces of that kingdoin. The fewest suicides 
in Europe occur in Ireland and Russia, in both 
of which countries there is the greatest suffering, 
but which seem to escape the mania by their | 
great distance from Saxony. The metropolitan 
cities, of course, present a greater amount of | 
crime than the country around them. London, | 
Paris, Berlin, Vienna, Rome, St. Petersburg, New | 
York, come in the order. There are 80,000 
professional criminals in London, constantly 
menacing the public peace, the safety of life 
and property of all, of whom only one-sixth are 
in prison. Vienna and Buda-Pesth seem to 
make a specialty of burglary. 

Murder, it is found, is in inverse proportion 
with the civilization prevailing. The higher the 
civilization the fewer the number of murders 
committed. The only exception to this rule is 
in Turkey, where the Islam faith is productive 
of a certain religious sentiment which makes 
murder the greatest crime against human and 
divine laws. In Greece there were 316 murders 
and 473 murderous assaults last year, or one to, 
every 2,800 persons. Next comes Spain, where 
an increase in bloodshed goes hand in hand 
with the gradual decline of the country. Theft | 
like murder, goes with lack of culture and civiliz- 
ation. It is very rare in Sweden and Norway, 
while Turkey, Russia, Hungary and the Balkan 
States show the greatest number of thieves. 
London is a Mecca of swindlers. Germany also 
makes a bad record, of late there being a marked 
decline in the honesty in business transactions, 
while Belgium, France, and Switzerland rank 
favorably in this respect. Spain, Italy, Greece, 
Turkey, and, above all, Russia, lead in fraud. 
Bucharest is known to-day as the greatest den 
of swindlers in the world. It will be seen that 
it is possible to make a criminal map of Europe, 
showing that certain sections produce murder, 
others burglary or suicide, just as they produce 
fruit or wheat or cotton. — Mew Orleans Times- 
Democrat. 


Saxon border; in Prussia, worse in the Saxon | 





Law as SHE Is CLassiFiED. — Under the head 
of “ Children Playing in Street” a well-known 
legal publication places the statement that, “ An 
elephant properly driven may be a traveler within 
the meaning of the statute,”’ citing Gregory z. 
Adams, 14 Gray Mass.) 242. | 








THE jury system of the District of Columbia is 
peculiar, and has been unchanged since the time 
of Lord Baltimore and Queen Elizabeth. The 
old colonial laws of Maryland obtain, under which 
the court can even now punish a woman for gos- 


| siping or telling tales to her neighbor, or failing 


to keep her house neat and clean. ‘The law pro- 
hibits planters from feeding their workmen terra- 


| pin and canvas-back duck, and requires that 


housekeepers shall give their servants wholesome 
food. People can be fined so many pounds of 
tobacco for swearing on the streets or for not 
attending church. 

WueEN Earl Ferrars had been convicted of 
murder, great efforts were made to obtain a par- 
don, on the ground that he was insane. His 
mother being applied to, and requested to write 
a strong letter on the subject, answered: “ Well, 
but if I do, how am I to marry off my daugh- 
ters?” 

A curious relic of the spirit of those old days 
when noblemen held their estates by virtue of an 
undertaking to supply their sovereign with a 
stated number of armed men when occasion re- 
quired was to be witnessed at Windsor recently 
when the duke of Wellington visited the Castle 
for the purpose of “ paying the rent” of Apsley 
House. It appears that the Apsley House prop- 
erty is held by virtue of an undertaking that 
the Duke of Wellington shall each year, on the 
anniversary of the Battle of Waterloo, or on such 
other day as may be more convenient to the 
Queen, present Her Majesty with a miniature 
royal standard, and if, from any cause whatso- 
ever, this quaint service be omitted in any year, 
the property becomes forfeit to the Crown. 





BOOK NOTICES. 


LAW. 


THE AMERICAN SraTE Reports. Vol. XXXV. 
Containing the cases of general value and de- 
cided in the courts of last resort of the several 
states. Selected, reported, and annotated by 
A. C. FREEMAN. Bancroft, Whitney Co., San 
Francisco, 1894. Law sheep. $4.00. 

This volume contains reports of over one hundred 
and fifty cases selected from decisions in the courts 
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of Arkansas, California, Georgia, Idaho, Iowa, Maine, 
Maryland, Massachusetts, Michigan, Mississippi, 
Missouri, New Jersey, Pennsylvania, and Wisconsin. 
Full and exhaustive annotations are, as usual, a 
distinguishing feature. 


Lawyer’s Reports ANNOTATED. Book XXI. All 
current cases of general value and importance 
decided in the United States, State and Terri- 
torial Courts, with full annotation, by BuRDETT 
A. Ricu and Henry P. FARNHAM. 

A good selection of cases, with full and well 
considered annotations make this series of Reports 
of great value and assistance to the profession. The 
present volume seems in every way up to the standard 
of its predecessors. 


Woman’s New Opportunity. An address de- 
livered at the closing exercises of the Woman's 
Law Class of the University of the City of 
New York, April 5, 1894. By DANIEL GREEN- 
LEAF THOMPSON. Longmans, Green & Co., 
New York, 1894. Paper. 25 cents. 

Mr. Thompson vigorously asserts the natural 
right of women to study and practice law if they 
choose to do so, but he is evidently not so clear in 
his mind as to whether they are likely to make 
successful lawyers. He finds many feminine charac- 
teristics which, while not establishing any insuperable 
bar to the progress of the woman lawyer, are obstacles 
to success which must be pushed aside or overcome. 
The following advice which he gives to the class is 
equally applicable to lawyers of the male persua- 
sion : — 

‘«Give your neighbor the benefit of the doubt, 
regard him as innocent till he is found guilty, let 
hearsay testimony find no lodgment in your mind, 
analyze situations, calculate probabilities, allow for 
your own and the bias of other people. Form the 
habit of doing these things.” 

The pamphlet is very readable, being written in 
an easy, conversational style. 


MISCELLANEOUS. 


Tue Am oF Lire. Plain talk to young men and 
women. By Purp SrarrorD Moxom. Second 
edition. Roberts Brothers, Boston, 1894. 


This book will prove a help and an inspiration to 
all who honestly desire to attain more nearly the 
possibilities of life. ‘The author writes in a spirit 
of warmest love and tender sympathy for the young, 
and with a keen appreciation of the trials and 
temptations which beset them; he wisely counsels 





as to what should be done to make life really worth 
the living. One cannot read these pages without 
being the better for so doing; they furnish good 
wholesome food for both young andold. The topics 
treated includes «‘ The Aim of Life,” «* Charac- 
ter,” ** Habit,” «* Companionship,” «* Temperance,” 
‘¢ Debt,” **The true Aristocracy,” ‘+ Education,” 
‘¢ Saving time,” ‘*Charity,” ‘+ Ethics of Amuse- 
ments,” ¢ Reading,” «* Orthodoxy.” 


THE Damascus Roap. By Léon DE TINSEAU. 
Translated from the French by FLORENCE BEL- 
KNAP GILMORE. George H. Richmond & Co., 
New York, 1894. Paper. 50 cents. 


This is a story of intense interest, powerfully 
written, and admirably translated. It will hold the 
reader’s attention from beginning to end. The 
characters are drawn with a master-hand, and the 
incidents which make up the plot are deeply im- 
pressive. 


Hypnotic Tates and other tales. By James L. 
Forp. Illustrated by the Puck Artists. George 
H. Richmond & Co., New York, 1894. 
Paper. 50 cents. 


For the making of a humorous book no happier 
idea could have been seized upon than that adopted 
by Mr. Ford in this collection of stories. The 
obliging a variety of characters, under hypnotic in- 
fluence, to reveal their innermost thoughts, gives the 
author great scope for the exercise of his original 
humor and keen satire, and he improves his oppor- 
tunity to the utmost. The tales appeared originally 
in «* Puck” and they are well worth preserving in 
book form. We recommend them to all who can 
appreciate genuine wit and who enjoy a hearty laugh. 


THE Wuire Crown and other stories. By HEr- 
BERT D. Warp. Houghton, Mifflin & Co. 
Boston, 1894. Cloth. $1.25. 


Mr. Ward is a story-teller of remarkable power 
and versatility, and the contents of this volume show 
the author at his best. Several of the stories have 
already appeared in print, but the others are, we 
believe, now first given to the public. The title 
story, in which the abolition of war is the theme, is 
skillfully worked up and of great interest. For power 
and pathos we have rarely read anything equal to 
«*The Semaphore,” while ‘*A Romance of the 
Faith” would of itself entitle the author to a high 
rank among our writers. Altogether the book is a 
delightful one in every way, and the seeker for 
summer reading should not fail to possess himself of 
it. 
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